
 

Regular Meeting Agenda 

City Council 

Steve Tate - Mayor 

Rich Constantine - Mayor Pro Tem 

Larry Carr - Council Member 

Caitlin Jachimowicz - Council Member 

Rene Spring - Council Member 

 

Wednesday, June 20, 2018 7:00 pm 
 

Council Chamber 
17555 Peak Avenue, Morgan Hill, CA 95037 

 
 

PUBLIC NOTICE 

The Establishment of an Annual Regulatory Fee for Massage Establishments within City Limits will be 
scheduled for a future meeting with date uncertain. 
 

________________________________________________________________________________ 
 

The City Council has adopted a policy that regular meetings shall not continue beyond 11:00 p.m. unless 
extended by a majority of the City Council. 

CALL TO ORDER 

(Mayor Tate) 

ROLL CALL ATTENDANCE 

DECLARATION OF POSTING AGENDA 

Per Government Code Section 54954.2  
(Deputy City Clerk Bigelow) 

SILENT INVOCATION 

PLEDGE OF ALLEGIANCE 

CITY COUNCIL REPORTS 

Mayor Pro Tem Constantine 
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CITY MANAGER'S REPORT 

CITY ATTORNEY'S REPORT 

OTHER REPORTS 

PROCLAMATIONS 

Proclaiming the month of July 2018 as Parks and Recreation Month 

PRESENTATIONS 

RECYCLER OF THE YEAR, CHILI'S RESTAURANT- BY JULIE ALTER, RECOLOGY SOUTH VALLEY 

YAC PRESENTATION- ASSET # 15- POSITIVE PEER INFLUENCE 

PUBLIC COMMENT 

Members of the public are entitled to address the City Council concerning any item within the Morgan Hill 
City Council’s subject matter jurisdiction. Public comments are limited to no more than three minutes. 
Except for certain specific exceptions, the City Council is prohibited from discussing or taking action on 
any item not appearing on the posted agenda. (See additional noticing at the end of this agenda) 
 

ADOPTION OF AGENDA 
 

CONSENT CALENDAR 

Items appearing on the Consent Calendar are considered routine and may be approved by one motion. 
Pursuant to City Council Policies and Procedures (CP 97-01), any member of the Council or public may 
request to have an item removed from the Consent Calendar for comment and action.  
 
Time Estimate for Consent Calendar: 1 - 10 Minutes 
 

1. APPROVE LEASE WITH GO KIDS, INC 

Recommendation: 

Authorize the City Manager to execute and administer a ground lease with GO Kids, Inc. 

 

2. FINAL MAP APPROVAL OF LAS COLINAS (FORMERLY E DUNNE MANA/E DUNNE 
KYONO) - TRACT NO. 10471 

Recommendation: 

1. Approve the Final Map; 
2. Authorize the City Manager to execute the Subdivision Improvements Agreement with MH Las 

Colinas 2017 LLC, a California Corporation; 
3. Authorize the City Manager to execute a Stormwater Best-Management-Practices (BMP) 

Operation and Maintenance Agreement pending review and approval by the City Attorney; and 
4. Authorize the recordation of the Final Map, the Subdivision Improvements Agreement, and the 

Stormwater BMP Operation and Maintenance Agreement.   
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3. FINAL MAP APPROVAL OF HENCKEN OAKS - TRACT NO. 10448 

Recommendation: 

1. Approve the Final Map; 
2. Authorize the City Manager to execute the Subdivision Improvements Agreement with Reliance 

Development LLC, a California Limited Liability Company; 
3. Authorize the City Manager to execute a Stormwater Best-Management-Practices (BMP) 

Operation and Maintenance Agreement pending review and approval by the City Attorney; 
4. Authorize the City Manager to execute a Cash Deposit Agreement Guaranteeing Improvements; 

and 
5. Authorize the recordation of the Final Map, the Subdivision Improvements Agreement, and the 

Stormwater BMP Operation and Maintenance Agreement.   

 

4. AWARD ANNUAL TRAFFIC SIGNAL AND LIGHTING AGREEMENT 

Recommendation: 

1. Award a three-year contract to Cal-West Lighting and Signal Maintenance, Inc. in the amount of 
$450,000; and 

2. Authorize the City Manager to execute and administer the Maintenance Service Agreement with 
Cal-West Lighting and Signal Maintenance, Inc. 

 

5. AWARD 2018 PAVEMENT RESURFACING PROJECT TO O’GRADY PAVING, INC. 

Recommendation: 

1. Approve the 2018 Pavement Resurfacing Project plans and specifications; 
2. Award contract to O’Grady Paving, Inc. for the 2018 Pavement Resurfacing Project in the amount 

of $1,556,650.50; 
3. Authorize expenditure of construction contingency funds not to exceed $155,665.05; and 
4. Authorize the City Manager to execute and administer the construction contract with O’Grady 

Paving, Inc. pending review and approval by the City Attorney. 

 

6. AMENDMENT OF DEVELOPMENT AGREEMENT WITH UHC 00661 MORGAN HILL, LP 

Recommendation: 

Approve technical modifications to the Development Agreement (Agreement) by and between the 
City of Morgan Hill and UHC 00661, LP, for the development of the Crossings on Monterey 39-unit 
housing project, and authorize staff to make the appropriate changes to the Exhibit C of the 
Agreement. 

 

7. THIRD AMENDMENT TO AGREEMENT WITH LUHDORFF & SCALMANINI 
CONSULTING ENGINEERS 

Recommendation: 

1. Approve Third Amendment to Agreement with Luhdorff & Scalmanini Consulting Engineers for an 
additional amount of $54,000 for a total not to exceed contract amount of $283,840; and 

2. Authorize the Assistant City Manager to execute and administer the Third Amendment to 
Agreement with Luhdorff & Scalmanini Consulting Engineers. 
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8. FIFTH AMENDMENT TO AGREEMENT WITH LEONE AND ALBERTS 

Recommendation: 

Authorize City Manager to Execute Fifth Amendment to Legal Services Consultant Agreement with 
Leone and Alberts for Litigation Services For a Total Not to Exceed Amount of $170,000. 

 

9. APPROVAL OF MEYERS NAVE AGREEMENT 

Recommendation: 

Approve contract with Meyers Nave to provide labor negotiations services for an amount not to 
exceed $50,000. 

 

10. APPROVE PURCHASE OF POLICE VEHICLES 

Recommendation: 

1. Authorize the purchase (including build-out) of three patrol vehicles - 2018 Ford Explorers - for an 
amount not to exceed $65,400 each;  

2. Authorize the purchase (including build-out) of one MSO Patrol Vehicle - Ford F150 Truck– in an 
amount not to exceed $50,800; 

3. Auction two aged patrol vehicles: 2011 Ford Crown Victoria - #133 (VIN#:2767) and 2011 Ford 
Crown Victoria - #139 (VIN#: 6669);  

4. Salvage one 2005 Chevrolet Silverado Graffiti Abatement Vehicle (VIN#: 3348); 
5. Repurpose one 2010 Ford Crown Victoria - #140 (VIN#:8668) to the Traffic Division; and 
6. Repurpose one 2007 Chevrolet Silverado Truck (VIN#: 9290) to a Graffiti Abatement Vehicle. 

 

11. BOOKSMART UPDATE 

Recommendation: 

Informational Only. 

 

12. TENTH SEMI-ANNUAL REPORT ON POST-ISSUANCE COMPLIANCE FOR TAX 
ADVANTAGED BONDS 

Recommendation: 

Receive and accept report. 

 

13. APRIL 2018 FINANCIAL AND INVESTMENT REPORT 

Recommendation: 

Accept and file report. 
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14. APPROVE THE JUNE 6, 2018 MEETING MINUTES 

Recommendation: 

Approve Minutes. 

 

PUBLIC HEARING 
 

15. APPEAL (AAE2018-0006 AND AAE2018-0008) OF PLANNING COMMISSION'S 
DISTRIBUTION OF RESIDENTIAL DEVELOPMENT CONTROL SYSTEM (RDCS) 
BUILDING ALLOTMENTS FOR  RDCS2017-0013: COCHRANE – MWEST PROP CO 
AND RDCS2017-0014: MONTEREY/CENTRAL-ECA FOR FISCAL YEAR 2019/20 

Recommendation: 

1. Grant a hearing de novo; 
2. Open/close public hearing; and, 
3. Adopt a Resolution denying the appeals and reaffirming the distribution of the Residential 

Development Control System (RDCS) Building Allotments for Fiscal Year 2019/20. 

Estimated Time: 45 Minutes 

OTHER BUSINESS 
 

16. ACQUISITION OF 41% INTEREST IN MORGAN HILL TRANSIT CENTER LOT 

Recommendation: 

1. Authorize the transfer at no cost, of the 41% interest for future parking, subject to negotiation of 
compensation agreement and approval of the Successor Agency and Oversight Board; or  

2. Authorize the transfer of the property by purchase and compensation agreement for the 2011 
value of the asset of $1,489,218. Or, should this not be negotiable and or supported by the 
Department of Finance,  

3.  Authorize the transfer and sale of the property to the City of Morgan Hill, for up to $2.6 million, as 
supported by the 2018 appraisal prepared by Valbridge/Hulberg and Associates.  

4. Adopt resolution approving an amendment to the Fiscal Year 2018-19 Fund 255 Housing Fund 
budget for the purchase of the 108,408-sf (41%) Successor Agency interest in the jointly owned 
Valley Transportation Authority/Successor Agency parking and transit facility located at 17295 
Butterfield Blvd. up to the fair market appraised value of $2.6 million, for future development at a 
time when replacement parking can be required of the development and important transit 
operation functions considered; 

5. Authorize the City Manager to prepare and execute any and all related documents to affect the 
purchase; and 

6. Direct staff to forward the recommendation to the Morgan Hill Successor Agency, Oversight 
Board, and subsequently the state Department of Finance (DOF) for review and concurrence, 
consistent with AB 1484, the California Redevelopment Dissolution Act. 

Estimated Time: 20 Minutes 

FUTURE COUNCIL INITIATED AGENDA ITEMS 

Note: in accordance with Government Code Section 54954.2(a), there shall be no discussion, debate 
and/or action taken on any request other than providing direction to staff to place the matter of business 
on a future agenda. 
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ADJOURNMENT 
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NOTICE 

Any documents produced by the City and distributed to the majority of the City Council less than 72 hours 
prior to an open meeting, will be made available for public inspection at the City Clerk’s Counter at City 
Hall located at 17575 Peak Avenue, Morgan Hill, CA, 95037 and at the Morgan Hill Public Library located 
at 660 West Main Avenue, Morgan Hill, California, 95037 during normal business hours. (Pursuant to 
Government Code 54957.5) 

PUBLIC COMMENT 

Members of the Public are entitled to directly address the City Council concerning any item that is 
described in the notice of this meeting, before or during consideration of that item. If you wish to address 
the Council on any issue that is on this agenda, please complete a speaker request card located in the 
foyer of the Council Chambers and deliver it to the Minutes Clerk prior to discussion of the item. You are 
not required to give your name on the speaker card in order to speak to the Council, but it is very helpful. 
When you are called, proceed to the podium and the Mayor will recognize you. If you wish to address the 
City Council on any other item of interest to the public, you may do so during the public comment portion 
of the meeting following the same procedure described above. Please limit your comments to three (3) 
minutes or less.  

Please submit written correspondence to the Minutes Clerk, who will distribute correspondence to the City 
Council.  

Persons interested in proposing an item for the City Council agenda should contact a member of the City 
Council who may plan an item on the agenda for a future City Council meeting. Should your comments 
require Council action, your request may be placed on the next appropriate agenda. Council discussion or 
action may not be taken until your item appears on an agenda. This procedure is in compliance with the 
California Public Meeting Law (Brown Act) Government Code §54950.  

City Council Policies and Procedures (CP 03-01) outlines the procedure for the conduct of public 
hearings. Notice is given, pursuant to Government Code Section 65009, that any challenge of Public 
Hearing Agenda items in court, may be limited to raising only those issues raised by you or on your behalf 
at the Public Hearing described in this notice, or in written correspondence delivered to the City Council 
at, or prior to the Public Hearing on these matters.  

The time within which judicial review must be sought of the action by the City Council, which acted upon 
any matter appearing on this agenda is governed by the provisions of Section 1094.6 of the California 
Code of Civil Procedure.  

For a copy of City Council Policies and Procedures CP 97-01, please contact the City Clerk’s office (408) 
779-7259, (408) 779-3117 (fax) or by email michelle.wilson@morganhill.ca.gov. 

 

 

AMERICANS WITH DISABILITIES ACT (ADA) 

In compliance with the Americans with Disabilities Act, if you are a disabled person and you need a 
disability-related modification or accommodation to participate in this meeting, please contact the City 
Clerk's Office at (408)779-7259, (408)779-3117 (fax) or by email michelle.wilson@morganhill.ca.gov.  
Requests must be made as early as possible and at least two-full business days before the start of the 
meeting. 
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June Developmental Asset

Asset #15

Positive Peer Influence

Young person’s best friends 

model responsible behavior.
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• Important to choose friends wisely

• Feel safe with each other

• Trust in every situation

Tips on this asset
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• Model responsible behavior with other youth

• Make others feel welcome

• Build bonds with each other

How this relates to YAC?
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June Complementary Asset 

Asset #35

Resistance Skills

Young person can resist 

negative peer pressure and 

dangerous situations.
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• Ensure your safety and safety of others

• Lead to more responsible choices

• Set a good example for others to follow

Why this is important?
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5

What advice would you give a 

teen who feels peer pressured?
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Chris Ghione, Community Services Director 
APPROVED BY: City Manager 
 

APPROVE LEASE WITH GO KIDS, INC 
 
RECOMMENDATION(S) 
Authorize the City Manager to execute and administer a ground lease with GO Kids, 
Inc. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Supporting Our Youth 
Seniors 
and Entire Community 

 

 
 
REPORT NARRATIVE: 
For several decades, Go Kids, Inc. has had a ground lease to house a portable building 
on City property at Galvan Park. This space, approximately 0.12 acres, is located at the 
North end of the Park, just east of the new handball courts. 
 
It was recently noticed by staff that the previous ground lease had expired in 2009. Staff 
then began the process to re-establish the lease. Go Kids utilizes the site as an 
administrative office for the services they offer in Morgan Hill and the surrounding area. 
The administrative offices support at home family child-care programs through oversight 
and technical assistance. 
 
COMMUNITY ENGAGEMENT: Not Applicable 
No community engagement was performed, as City staff worked directly with Go Kids 
staff on the lease agreement. 
 
ALTERNATIVE ACTIONS: 
The City Council could choose to not approve the ground lease and provide staff with 
additional direction for use of the site. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
The City last approved a lease agreement with Go Kids in January 2006. 
 
FISCAL AND RESOURCE IMPACT:  
The new ground lease agreement will result in $2,400 per year in revenue. 
 

CEQA (California Environmental Quality Act):  

1
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Categorical Exemption 
The planned maintenance and management of city facilities falls within the CEQA 
categorical exemption of Class 1, Existing Facilities. 
 
LINKS/ATTACHMENTS: 
1. Attachment 1 - Go Kids Ground Lease 

1
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GROUND LEASE AGREEMENT 
BETWEEN THE CITY OF MORGAN HILL AND 

GO KIDS, INC. 

This GROUND LEASE AGREEMENT ("Agreement") between the City of Morgan Hill, a municipal 
corporation ("CITY"), and Go Kids, Inc., a California non-profit corporation ("GO KIDS"), sets forth the 
respective roles of CITY and GO KIDS in regard to the ground lease of CITY-owned PROPERTY, as further 
described in Exhibit A, is made and entered into as of 20_ ("Effective Date"). 
Throughout this Agreement, CITY and GO KIDS are referred to collectively as the "Parties" and 
individually as a "Party." 

RECITALS 

The following recitals are a substantive part of this Agreement: 

1. This Agreement is entered into pursuant to the City Council approval on _______ _ 

2. GO KIDS desires to continue to lease that portion of land owned or controlled by CITY as listed 
below. 

In consideration of CITY leasing the PROPERTY to GO Kif\ GO KIDS leasing the PROPERTY from 
CITY, and the mutual benefits and obligations set forth in this Agreement, the receipt and sufficiency of 
which is hereby acknowledged by the Parties hereto, the Parties hereby agree as follows: 

1. TERM 
The term of this Agreement is effective from noon on the Effective Date to noon on June 30, 2023 
("Termination Date"). This Agreement may be renewed by mutual consent of the Parties on the same 
terms and conditions for four additional subsequent five-year terms upon GO KIDS giving 60 days' notice 
before the expiration of the term of this Agreement. CITY's City Manager is authorized to extend the 
term of this Agreement upon the same terms and conditions contained herein. 

1.1 Holding Over. If GO KIDS or any assignee or sublessee thereof continues to occupy the 
PROPERTY after the term of this Agreement has expired or terminated in any manner and CITY has not 
objected thereto, such holding over shall be deemed a month to month agreement terminable on thirty 
(30) days' notice given by either Party (the "Hold-Over Agreement") on the same terms and conditions 
as provided in this Agreement. 

1.1.1 Notwithstanding the foregoing, nothing contained in this Agreement shall give GO KIDS 
any right to occupy the PROPERTY at any time after expiration of the term of this Agreement or 
its earlier termination. GO KIDS acknowledges and agrees that upon such expiration or 
termination, it shall not be entitled to any relocation assistance or payment pursuant to the 
provisions of Title 1, Division 7, Chapter 16, of the Government Code of the State of California 
(Paragraphs 7260 et seq.) or pursuant to any other laws or regulations with respect to any 
relocation of its business or activities upon the expiration of the term of this Agreement, upon 
its earlier termination, or upon the termination of any holdover tenancy pursuant to this 
paragraph. GO KIDS hereby waives and releases to CITY all rights, if any, to which GO KIDS may 
be entitled under said provisions or other law or regulations. 

1.1.2 If GO KIDS or any assignee or sublessee thereof shall continue to occupy the PROPERTY 
after the term of this Agreement has expired or is terminated in any manner and CITY has 

1 
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objected thereto, then CITY shall be entitled to reenter the PROPERTY and enforce any other 
right available to it under the laws of California or the provisions of this Agreement. 

1.2 Termination of Agreement. This Agreement may be terminated by either Party hereto for any 
reason upon thirty (30) days written notice to the other Party. CITY's City Manager is authorized to 
terminate this Agreement on behalf of CITY. 

2. PROPERTY USE 

2.1. The Property. The Parties hereto acknowledge that CITY is the owner of the real property 
described as a portion of Galvan Park, and as further described in Exhibit A, incorporated herein by this 
reference ("PROPERTY"). The building within which GO KIDS shall operate is a portable building owned 
and operated exclusively by GO KIDS. Said building, the fence surrounding the building and all of its 
fixtures, equipment, materials, and accessories are owned and operated and controlled by GO KIDS. 

2.2 Former Land Lease Agreement. Parties acknowledge that CITY and GO KIDS were parties to a 
Land Lease Agreement for the same PROPERTY, which expired on January 18, 2009, to conduct and 
operate a day care center facility. GO KIDS has continuously occupied the PROPERTY, but no longer 

operates the day care center. 

2.4. Permitted Use. CITY agrees to permit GO KIDS to use the PROPERTY for office use. GO KIDS 
shall not use or permit the PROPERTY to be used for any other purpose without CITY's prior written 
consent, which consent may be granted or withheld in CITY's sole discretion. 

2.4.1. GO KIDS shall not block the use of park fields or amenities from public use without a 
valid rental permit granted by CITY. 

2.4.2 GO KIDS shall have the non-exclusive right to park in the Galvan Park public parking lot, 
but will not have any priority over general members of the public utilizing the public parking. 

2.4.3 Compliance with "No Smoking Law" (2003 Assembly Bill 846): GO KIDS shall ensure that 
the PROPERTY is in compliance with Government Code Title 1, Division 7, Chapter 32 (commencing 
with section 7596), as may be amended from time to time, and, if necessary, shall modify the 
PROPERTY to comply with the law and the regulations promulgated to implement 2003 Assembly 
Bill 846, as well as Morgan Hill Municipal Code Chapter 8.44. 

2.5. "As Is" Condition. GO KIDS accepts the PROPERTY permitted for its use under the Agreement 
in its present condition, "as is" and subject to (1) all easements, covenants, conditions, restrictions, 
reservations, rights of way, liens, encumbrances, and other matters of record, (2) all matters 
discoverable by physical inspection of the PROPERTY or that would be discovered by an accurate 
survey of the PROPERTY, and (3) all matters known to GO KIDS or of which GO KIDS has notice, 
constructive or otherwise. The taking of possession of the PROPERTY shall, in itself, constitute 
acknowledgment by GO KIDS that the PROPERTY is in a condition satisfactory for its use and that CITY 
has not agreed to undertake any modifications, alterations, or improvements to the PROPERTY 
except as specifically provided in this Agreement. GO KIDS specifically acknowledges that, except as 
otherwise may be expressly provided herein, CITY has made no representations concerning the 
condition of the PROPERTY, the fitness of the PROPERTY for GO KIDS' intended use, or the 
compliance of the PROPERTY with any federal, state, or local building codes or ordinances or with any 
laws, regulations, or guidelines regarding disabled or handicapped person, including, without 
limitation, the Americans with Disabilities Act of 1990. 
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2.6. Maintenance. Repairs. and Alterations. 

2.6.1 GO KIDS shall, at its own cost, keep and maintain the PROPERTY in good repair and 
lawful condition in compliance with all applicable CITY Codes and standards. If CITY notifies GO 
KIDS of any deficiencies in maintenance, GO KIDS shall be responsible to address deficiencies 
outlined in by CITY in a timely manner. If after thirty (30) days written notice from CITY, GO KIDS 
has failed to commence and diligently pursue completion of any and all maintenance, 
replacement, and repair which may be required to restore the PROPERTY and any of its fixtures, 
equipment, and mechanical systems as a result of the neglect of or loss or damage caused by 
GO KIDS or any of its officers, employees, agents, invitees, or licensees or which otherwise 
results from GO KIDS' use or occupancy of the PROPERTY, then CITY shall have the right, but not 
the duty, to perform such maintenance, replacement, and repair at GO KIDS' expense and GO 
KIDS shall reimburse CITY for such costs promptly upon CITY's written demand. The 
performance of maintenance and repair by CITY shall, in no event, be construed as a waiver of 
GO KIDS' duty to maintain and repair as herein provided. Unless CITY's written approval has 

been first obtained in each instance, GO KIDS shall not alter the point of supply of any utilities. 
GO KIDS shall indemnify, defend, and hold harmless CITY against all actions, claims, and 
damages by reason of GO KIDS' failure to comply with and perform the provisions of this 
section. Damage caused by GO KIDS shall be repaired by GO KIDS at GO KIDS' expense. GO KIDS 
shall promptly notify CITY of any damage or service needs that may significantly interfere with 
the normal use of the PROPERTY. 

2.6.2 Alterations. GO KIDS may make no alterations, additions or improvements to the 
PROPERTY without prior written permission of CITY. Improvements must be approved by CITY's 
Community Services Director. All required permit fees (Building Permits) are responsibility of GO 
KIDS. GO KIDS shall pay for all labor done and materials furnished in any repairs or any 
permitted alterations, additions, or improvements to the PROPERTY. Upon GO KIDS' completion 
of any improvements within the PROPERTY, GO KIDS shall furnish to CITY a set of reproducible, 
final "as built" drawings of any and all such alterations, additions, or improvements. GO KIDS 
waives the right to make repairs at the expense of CITY or, in lieu thereof, to vacate the 
PROPERTY, and waives the benefit of the provisions of Paragraph 1941 and 1942 of the 
California Civil Code or any successor statute thereto and any other similar law now or hereafter 
in effect. 

2.6.3 Liens or Encumbrances. GO KIDS shall keep the PROPERTY free and clear of any liens or 
encumbrances of any kind whatsoever created by or through GO KIDS. If any such liens or 
encumbrances are filed, GO KIDS shall not be deemed to be in default if such liens or 
encumbrances have been removed of record within forty-five (45) days of the filing thereof. If 
GO KIDS fails to do so, CITY shall have the right and option, but not the duty, to pay or otherwise 
discharge, stay or prevent the execution of any liens or encumbrances. In such event, CITY shall 
not be deemed to have waived CITY's right to declare GO KIDS in default under this Agreement, 
and GO KIDS shall reimburse CITY for all sums expended in connection with such liens or 
encumbrances, including CITY's reasonable attorneys' fees and costs. Such reimbursement shall 
be due and payable ten (10) days after CITY's written demand for any such payments, fees, or 
costs. 

2.6.4 Waste. GO KIDS shall not commit, nor permit to be committed, any waste upon the 
PROPERTY, or carry on any nuisances or illegal activities on the PROPERTY. 
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2.6.5 GO KIDS' PROPERTY. Any and all property, including the building referenced in Section 
2.1, belonging to or brought onto the PROPERTY by GO KIDS or any of its officers, employees, 
agents, invitees, or licensees shall be at the sole risk of GO KIDS. GO KIDS is hereby advised and 
understands that the property of GO KIDS, and any of its tenants, is not insured by CITY for 
either damage or loss, and CITY assumes no liability for such loss. GO KIDS is advised that, if 
insurance coverage is desired by GO KIDS, it is GO KIDS' responsibility to obtain said coverage. 
Subject to CITY's right of approval, GO KIDS may place and install trade fixtures and other 
personal property on the PROPERTY for use in connection with its operations hereunder and the 
sa.me shall be and remain the property of GO KIDS. GO KIDS shall, however, be responsible for 
the cost of repairing any damage to the PROPERTY or any other improvements of CITY which are 
caused by the removal of any such trade fixtures and personal property. Notwithstanding the 
foregoing, however, if GO KIDS shall at any time be in default hereunder, then CITY shall have 
the benefit of any statutory liens on GO KIDS' property located in the PROPERTY which are 
available to CITY under the laws of the State of California and GO KIDS shall not remove or 
permit the removal of any of such property until all amounts secured by such liens have been 
paid and all other defaults under this Agreement have been cured. Should GO KIDS' building be 
damaged or destroyed, GO KIDS shall be responsible for its immediate repair or removal. 

2.6.6 City's Right to Enter. CITY and its designated agents shall have the right to enter any and 
all part or spaces on the PROPERTY at any reasonable time for inspection, maintenance, repair, 

attending to emergencies or any other reasonable purpose 

2.7. Rules and Regulations. GO KIDS covenants and agrees to observe and comply with all rules 
and regulations of CITY, including all safety, security and operations directives of CITY's Community 
Service Director or his or her designee, which now exist or may hereafter be promulgated from time 
to time governing conduct on and operations at the PROPERTY and the use of facilities. GO KIDS 
further covenants and agrees to observe and comply with any and all valid and applicable 
requirements of all duly-constituted public authorities and with all federal, state and local statutes, 
ordinances, and regulations applicable to GO KIDS, the PROPERTY or CITY. GO KIDS agrees to pay or 
reimburse CITY for any fines which may be assessed against CITY as a result of the violation by GO 
KIDS of any applicable regulation at CITY, which payment shall be made by GO KIDS within fifteen (15) 
days from receipt of CITY's invoice for such amount. Documentation showing that payment of such 

fine is GO KIDS' responsibility hereunder. 

2.8. Waiver of Damage. GO KIDS hereby expressly waives and releases any cause of action or right 
of recovery for compensation for any and all loss or damage sustained by reason of any fire, defect, 
deficiency, or impairments of any of the services in or to the PROPERTY or CITY, including, but not 
limited to, 1) electrical power, gas, telephone service, steam, heating, air conditioning, water supply, 
drainage, or sewage systems, 2) from wires leading to or inside of any space or structure, or 3) by 
reason of any loss resulting from the failure of any such system or facility, unless such loss or damage 
is due to the sole negligence or willful misconduct of CITY or its officers, agents, or employees. 

2.9. End of Term. At the end of the term or upon the earlier termination of this Agreement, GO 
KIDS shall deliver to CITY possession of the PROPERTY in its original condition in all respects, reasonable 
use and wear excepted. CITY may require that GO KIDS remove all of GO KIDS' equipment and the 
building. GO KIDS agrees to reimburse CITY for the cost of any alterations, replacement, repairs or 
cleaning required to restore the same to such condition provided, however, in the event GO KIDS has 
caused any alterations, additions, or improvements to be made to the PROPERTY, CITY may elect, with 
respect to each such alteration, addition, or improvement, to accept it as it was at the time it was made 
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or constructed, reasonable use and wear excepted, or to require the same to be restored to its original 
condition at GO KIDS' expense. 

2.10. Nondiscrimination. GO KIDS covenants by and for itself, its heirs, executors, administrators, 
and assigns, and all persons claiming under or through them, that this Agreement is made and accepted 
upon and subject to the following conditions: there shall be no discrimination against or segregation 
of any person or group of persons on account of race, color, creed, religion, gender, sexual orientation, 
marital status, national origin, or ancestry, in the leasing, subleasing, transferring, use, occupancy, or 
enjoyment of the portion of the PROPERTY herein leased nor shall GO KIDS, or any person claiming 
under or through it, establish or permit any such practice or practices of discrimination or segregation 
with reference to the selection, location, number, use, or occupancy of tenants, invitees, permittees, 
subtenants, or vendees in the portion of the PROPERTY herein leased. 

2.11. Hazardous Materials. GO KIDS shall not keep or maintain any Hazardous Substance on or in 
the PROPERTY without CITY's prior written approval. GO KIDS shall not keep or have on the PROPERTY 
any article or thing of a dangerous, flammable, or explosive character that might unreasonably increase 
the danger of fire on the PROPERTY. GO KIDS shall promptly give notice to CITY of any Hazardous 
Substance dispersal, spill, or Hazardous Substance claim of which it is aware. GO KIDS shall defend, 
with counsel acceptable to CITY, indemnify and hold CITY harmless from any and all claims, costs, 
damages, penalties, or liabilities arising out of the use or release of any Hazardous Substance at, in, or 
on the PROPERTY dated from the time GO KIDS occupied the PROPERTY. The term "Hazardous 
Substance" as used in this Agreement shall mean any products, substances, chemical, material, or 
waste whose presence, nature, quantity, and/or intensity of existence, use, manufacture, disposal, 
transportation, spill, release, or effect, either by itself or in combination with other materials expected 
to be on the PROPERTY, is either (a) potentially injurious to the public health, safety, or welfare, the 
environmental, or the PROPERTY, (b) regulated or monitored by any governmental authority, or (c) a 
basis for liability of CITY to any governmental agency or third party under any applicable statute or 
common law theory. Hazardous Substance shall include, but is not be limited to, hydrocarbons, MTBE, 
petroleum, gasoline, crude oil, or any products, by-products, or fractions thereof. 

2.12. City's Reserved Rights 

2.12.1 CITY reserves the right for itself and others to utilize and maintain existing utility 
easements over, under, across and through the PROPERTY and to run water, electrical, telephone, 
gas, drainage, communications and other lines over, under, across, and through the PROPERTY 
and to grant necessary utility easements therefore. 

2.12.2 CITY reserves the right (a) to further develop, improve, repair and alter the PROPERTY and 
all facilities and buildings as it may see fit, free from any and all liability to GO KIDS for Joss of 
business or damages of any nature whatsoever to GO KIDS occasioned during the making of such 
improvements, repairs, alterations, and additions, including, but not limited to, any damages 
resulting from negligence of CITY or its employees, agents or contractors, and (b) to establish such 
fees and charges for the use of the PROPERTY. 

2.13. Destruction of Property. In the event the PROPERTY is partially destroyed from any cause, CITY 
shall have the right to repair the PROPERTY without providing any alternative space for GO KIDS. If the 
repairs cannot be made within one hundred eighty (180) days, this Agreement may be terminated at the 
option of either Party by written notice given to the other Party. In the event the PROPERTY suffers the 
destruction of more than twenty-five percent (25%) of the replacement cost or in the event insurance 
proceeds are not sufficient to cover at least ninety percent (90%) of the cost of repairs, CITY may elect to 
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terminate this Agreement. CITY shall not be obligated to replace any of GO KIDS' personal property, 
including the building referenced in Section 2.1, which may be damaged or destroyed. 

3. FEES AND CHARGES 

3.1. Use Fee. As consideration for GO KIDS' use of PROPERTY pursuant to the terms and 
conditions of this Agreement, GO KIDS agrees to pay to CITY two hundred dollars ($200.00) per 
month on the Effective Date and upon said subsequent anniversary dates of such execution during 
such time as this Agreement continues to remain in effect. 

3.2 Building Service Charges. GO KIDS shall pay all Building Service Charges. "Building Service 
Charges" shall include charges and fees for utility charges (electricity, water and sewer), trash 
collection, if any, property insurance premiums for the PROPERTY, property taxes, reception services, 
operation of community rooms, and cost of on-site personnel employed by GO KIDS, if any, to 
implement maintenance or services. GO KIDS shall be responsible for obtaining and paying for any 
other utilities (including, without limitation, telephone, cable, wireless internet service) as is 
necessary for GO KIDS' use of the PROPERTY. 

3.3 Taxable Possessory Interest. The property interest created by this Agreement may be 
subject to property taxation, and GO KIDS, in whom the possessory interest is vested, may be subject 
to the payment of property taxes levied on the interest. 

4. INSURANCE REQUIREMENTS. GO KIDS shall procure and provide proof of the insurance 

coverage required by this section in the form of certificates and endorsements. The required insurance 

must cover the activities of GO KIDS, including liability for damage or injury to the property or person 

(including death) of any GO KIDS or invitee of GO KIDS or any other person entering upon or using the 

PROPERTY, or any structure thereon, or any part thereof, and arising from GO KIDS' use and occupancy 

thereof, and must remain in full force and effect at all times during the period covered by this 

Agreement. The coverages may be arranged under a single policy for the full limits required or by a 

combination of underlying policies with the balance provided by excess or "umbrella" policies, provided 

each such policy complies with the requirements set forth herein. GO KIDS further understands that CITY 

reserves the right to modify the insurance requirements set forth herein, with thirty (30) days' notice 

provided to GO KIDS, at any time as deemed necessary to protect the interests of CITY. 

4.1. Insurance Types and Amounts. 

4.1.1. Commercial General Liability (CGL). GO KIDS shall maintain CGL against claims and 
liabilities for personal injury, death, or property damage providing protection in the minimum 
amount of: (i) one million dollars ($1,000,000.00) for bodily injury or death to any one person 
for any one accident or occurrence and at least five hundred thousand dollars ($500,000.00) for 
property damage, or (ii) the maximum amount of such insurance available to GO KIDS under GO 
KIDS' combined insurance policies (including any excess or "umbrella" policies), whichever is 
greater. 

4.1.2. Automobile Liability. GO KIDS shall maintain Automobile Liability covering all owned, 
non-owned and hired automobiles (if GO KIDS does not own automobiles, then GO KIDS shall 
maintain Hired/Non-owned Automobile Liability) against claims and liabilities for personal 
injury, death, or property damage providing protection in the minimum amount of: (i) one 
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4.2. 

million dollars ($1,000,000.00) for bodily injury or death to any one person for any one accident 
or occurrence and at least five hundred thousand dollars ($500,000.00) for property damage, or 
(ii) the maximum amount of such insurance available to GO KIDS under GO KIDS' combined 
insurance policies (including any excess or "umbrella" policies), whichever is greater. 

4.1.3. Workers' Compensation Insurance and Employer's Liability. GO KIDS shall maintain 
Workers Compensation coverage, as required by law, in the minimum amount of: (i) one million 
dollars ($1,000,000.00) for any one accident or occurrence, or (ii) the maximum amount of such 
insurance available to GO KIDS under GO KIDS' combined insurance policies (including any 
excess or "umbrella" policies), whichever is greater. If GO KIDS is self-insured, GO KIDS shall 
provide its Certificate of Permission to Self-Insure, duly authorized by the Department of 
Industrial Relations. 

4.1.4. Property. GO KIDS shall maintain Property Insurance to cover GO KIDS' personal property, 
including temporary structures, furniture and fixtures, at an amount equal to the full 
replacement cost of such property. Such coverage shall include protection against fire, theft, 
vandalism, sprinkler leakage, malicious activity, and all other forms of loss ("all-risk" coverage). 
GO KIDS may elect to self-insure GO KIDS' personal property by written notice given to CITY. 

4.1.5. Other Liability Insurance. Should GO KIDS' activity on, or use of, the property involve 
contact with minors, GO KIDS shall procure and maintain Sexual Abuse and Molestation 
insurance in the minimum amount of: (i) one million dollars ($1,000,000.00) each claim, or (ii) 
the maximum amount of such insurance available to GO KIDS under GO KIDS combined 
insurance policies (including any excess or "umbrella" policies), whichever is greater. 

Endorsements. GO KIDS shall provide proof of the following endorsements, listed for each policy 
for which endorsements are required, as outlined below: 

4.2.1. General Liability. 

4.2.1.1. The City of Morgan Hill, its elected or appointed officials, boards, agencies, 
officers, agents, employees, and volunteers are named as additional insureds; 

4.2.1.2. the insurer waives the right of subrogation against the City of Morgan Hill and 
the CITY's elected or appointed officials, boards, agencies, officers, agents, employees, 
and volunteers; and, 

4.2.1.3. insurance shall be primary non-contributing. 

4.2.2. Workers Compensation. 

The insurer waives the right of subrogation against the City of Morgan Hill and the CITY's 
elected or appointed officials, boards, agencies, officers, agents, employees, and 
volunteers. 

4.3. Qualification of Insurers. All insurance required pursuant to this Agreement must be issued by a 
company licensed and admitted, or otherwise legally authorized to carry out insurance business in the 
State of California, and each insurer must have a current A.M. Best's financial strength rating of "A" or 
better and a financial size rating of "VII" or better. 

4.4. Certificates. GO KIDS shall furnish CITY with copies of all policies or certificates as outlined 
herein, whether new or modified, promptly upon receipt. No policy subject to this Agreement shall be 
canceled or materially changed except after thirty (30) days' notice by the insurer to CITY. Certificates, 
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including renewal certificates, may be mailed electronically to riskmgmt@morganhill.ca.gov or delivered 
to the Certificate Holder address as follows: 

City of Morgan Hill 
Attn: Risk Management 
17575 Peak Avenue 
Morgan Hill, CA 95037 

5. INDEMNIFICATION 

GO KIDS agrees to indemnify, defend, and hold harmless CITY, its governing board (including, without 
limitation, members of the City Council), officers, employees, and agents, from and against all liabilities, 
losses, suits, claims, demands, judgments, damages, fines, penalties, costs, and expenses (including 
attorney's fees and costs), which may be incurred by, charged to, or recovered from any of the 
foregoing (i) by reason or on account of damage to or destruction of any property of CITY, damage to 
any property of, injury to, or death of any person resulting from or arising out of GO KIDS' use, 
operation, occupancy, or maintenance of the PROPERTY or any improvements thereto, or the acts or 
omissions of GO KIDS' officers, agents, employees, contractors, subcontractors, invitees, subtenants, or 
licensees, regardless of where the damage, destruction, injury, or death occurred, unless such liability, 
loss, suit, claim, demand, judgment, damage, fine, penalty, cost, or expense was caused by CITY's sole 
negligence or willful misconduct, or (ii) arising out of the failure of GO KIDS to keep, observe, or perform 
any of the covenants or agreements in this Agreement to be kept, observed, or performed by GO KIDS. 
In carrying out its obligations hereunder, GO KIDS shall use counsel reasonably acceptable to CITY's City 
Attorney. The provisions of this Paragraph shall survive the expiration or earlier termination of the term 
of this Agreement with respect to any acts or omissions occurring during the term of this Agreement. 

6. DEFAULT 

In the event that (a) GO KIDS or any of its officers, employees, agents, invitees, subtenants or licensees 
violates any other term, covenant or condition of this Agreement and such violation continues beyond 
thirty {30) days after CITY has given written notice thereof to GO KIDS, or if the nature of the cure of 
such term, covenant or condition reasonably requires more than thirty {30) days to remedy, if GO KIDS 
does not commence the cure of such term, covenant or condition within such thirty {30) day period and 
diligently pursues such cure to completion thereafter, (b) GO KIDS ceases to use the PROPERTY or to 
operate its services as set forth in this Agreement beyond ten (10) days after CITY has given written 
notice to resume operation, or (c) if a trustee or receiver is appointed to take possession of substantially 
all of GO KIDS' assets located in the PROPERTY or of GO KIDS' interest in this Agreement, where 
possession is not restored to GO KIDS within thirty {30) days, then in any such event GO KIDS will be in 
default under this Agreement. On the occurrence of any such default, CITY may elect to terminate this 
Agreement (which termination shall only be evidenced by a written notice of termination from CITY to 
GO KIDS) and resume possession of the PROPERTY, thereafter using the same for its own purposes 
without having to account to GO KIDS therefore, and GO KIDS shall immediately return to CITY all 
unexpended and unencumbered funds provided to GO KIDS by CITY under this Agreement. 

7. ACCESS DISCLOSURE 

The PROPERTY has not undergone an inspection by a Certified Access Specialist (CASp), and a disability 
access inspection certificate, as described in subdivision (e) of Section 55.53 of the California Civil Code, 
has not been issued for the PROPERTY. In accordance with Section 1938 of the California Civil Code, GO 
KIDS is advised of the following: "A Certified Access Specialist (CASp) can inspect the subject PROPERTY 
and determine whether the subject PROPERTY comply with all of the applicable construction-related 
accessibility standards under state law. Although state law does not require a CASp inspection of the 
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subject PROPERTY, the commercial property owner or lessor may not prohibit the lessee or tenant from 
obtaining a CASp inspection of the subject PROPERTY for the occupancy or potential occupancy of the 
lessee or tenant, if requested by the lessee or tenant. The parties shall mutually agree on the 
arrangements for the time and manner of the CASp inspection, the payment of the fee for the CASp 
inspection, and the cost of making any repairs necessary to correct violations of construction-related 
accessibility standards within the PROPERTY." Accordingly, the parties hereby agree that GO KIDS shall 
have the right, but not the obligation, to have a CASp inspect the PROPERTY and determine whether the 
PROPERTY complies with all of the applicable construction-related accessibility standards under state 
law. If it is determined that the PROPERTY do not meet all applicable construction-related accessibility 
standards, then GO KIDS shall promptly make, as soon as reasonably possible, but subject to Section 10 
hereof, any repairs necessary to correct violations of construction-related accessibility standards 

identified by such inspection, at GO KIDS' sole cost and expense. 

8. WAIVER 

The waiver by either Party of a breach by the other Party of any agreement herein shall not be deemed 
to be a waiver by that Party of any covenant of this Agreement. Such waiver by either Party shall not 
constitute a waiver of any future breach by the other Party of the same or other covenants of this 

Agreement. 

9. AMENDMENTS 
This Agreement may be amended only by an instrument in writing executed by both Parties. 

10. ASSIGNMENT AND SUBLETIING 
Except as otherwise provided in this Agreement, GO KIDS may not assign this Agreement or any of the 
rights granted to it hereunder or sublet the PROPERTY or any portion thereof without the prior written 

consent of CITY. 

11. SUCCESSORS AND ASSIGNS. 
This lease will extend to and be binding upon and inure to the benefit of the respective heirs, executors, 
administrators, successors, and assigns of GO KIDS. 

12. NON-LIABILITY OF OFFICIALS AND EMPLOYEES OF THE CITY 
No official or employee of CITY shall be personally liable for any default or liability under this 

Agreement. 

13. INDEPENDENT CONTRACTOR. 
It is agreed that GO KIDS shall act and be an independent contractor and not an agent or employee of 

CITY. 

14. MORGAN HILL BUSINESS LICENSE. 
GO KIDS shall obtain a City of Morgan Hill Business license, and maintain it throughout the term of this 
Agreement. 

15. NOTICES 
Any notice or instrument required or permitted to be given hereunder shall be deemed received upon 
personal delivery for five (5) days after deposit in any United States mail depository, first class postage 
prepaid and addressed to the party for whom intended. 

For City: City Manager 
City of Morgan Hill 
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Copies to: 

For GO KIDS: 

17575 Peak Avenue 
Morgan Hill, CA 95037 

City Attorney 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

Go Kids, Inc. 
885 Moro Drive 
Gilroy, CA 95020 

Correspondence other than notices may be given by phone, regular mail, email or facsimile through the 
Community Services Director or his or her designee. 

16. SEVERABILITY 
The partial or total invalidity of one or more parts of this Agreement will not affect the intent or validity 
or remaining parts of this Agreement. 

17. JURISDICTION; GOVERNING LAW 
Jurisdiction over any disputes arising out of this Agreement shall be vested in the courts of the County of 
Santa Clara, State of California, and the provisions of this Agreement shall be interpreted under and 
according to the laws of the State of California. 

18. ENTIRE AGREEMENT 
This Agreement constitutes the entire agreement between the Parties hereto with respect to the 
subject matter hereof, and any representation or statements heretofore or contemporaneously made 
with respect to such subject matter, whether oral or written, are merged herein. 

19. COUNTERPARTS 

This Agreement may be executed in two or more counterparts, each of which shall be deemed an 

original, but all of which together shall constitute one and the same Agreement. 

/Ill 

JIii 

/Ill 

/Ill 

/Ill 
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20. SIGNATURES 
The individuals executing this Agreement represent and warrant that they have the legal capacity and 
authority to do so on behalf of their respective entities. 

IN WITNESS THEREOF, these Parties have executed this Agreement on the day and 
year shown below. 

AS SET FORTH IN CA. CORP. CODE § 313, TWO SIGNATURES ARE REQUIRED FOR CALIFORNIA 
CORPORATIONS: 
(1) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT; AND 
(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR ASSISTANT TREASURER. 

ATTEST: 

City Clerk/Deputy City Clerk 

Michelle Wilson 
Print Name 

Date: 

APPROVED AS TO FORM: 

City Attorney 

Donald A. Larkin 
Print Name 

Date: 

11 

CITY OF MORGAN HILL 

City Manager 

Christina Turner 
Print Name 

Date: 

GO KIDS, INC. ~ 

(~ ;? ~-c- C,£0 
By: 

Date: 

Date: 

J. 4-rwtu1ce I~ ~ ;.'9 C £0 
Print Name and Title of Signer. 
If Corporate: Chairman, President or 
Vice Pre"sident 

/V/df ..,? ~. ;;)tJ If 

Print Name and Title of Signer. 
If Corporate: Secretary, Assistant 
Secretary, Chief Financial Officer or 
Assistant Treasurer 

14)/ ell; JpJf 
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Exhibit "A11 

Boundary Description to Accompany Lease Agreement 

All that certain real property situated in the City of'Morgan Hill, County of Santa Clara, Slate of 
California, described as follows: 

Being a portion of'Lot 70, as delineated upon that certain map entitled "Morgan Hill Ranch Map 
No. 3", which map was filed for record in the office of the Recorder of the County of Santa 
Clara, State of California, in Book G of Maps at pages 20-22, and more particularly described as 
follows: 

COMMENCING at a point on the conunon intersection of said Lots 70 and 71, of said Morgan 
Hill Ranch Map No.3, on the westerly 1ight of way line of Hale Avenue (66' wide); thence along 
the easterly line of said Lot 70, North 34° 52' 00" West 330.00 feet; thence along the westerly 
line of said Lot 70 and perpendicular to said westerly right of way line of Hale Avenue, South 
55° 08' 00" West 223.00 feet to the Point Of Beginning; 

From said Point Of Beginning parallel to said right of way line of Hale Avenue South 34° 52' 00" 
East 63.00 feet; thence parallel to said westerly line of Lot 70 South 55° 08' 00" West 85.00 feet; 
thence parallel to said right of way line of Hale Avenue North .34° 52' 00" West 63.00 feet; 
tl1ence along the westerly line of said Lot 70 and perpendicular to said westerly right of way line 
of Hale Avenue North 55° 08' 00" East 85.00 feel to Point OfBegirming, and containing 5,355 
square feet (0.123 acres) ofland, more or less. 

The preceding description is shown on the attached plat, Exhibit B, and by reference is made a 
part hereof. 

1.a

Packet Pg. 29

A
tt

ac
h

m
en

t:
 A

tt
ac

h
m

en
t 

1 
- 

G
o

 K
id

s 
G

ro
u

n
d

 L
ea

se
  (

17
96

 :
 G

o
 K

id
s 

L
ea

se
)



~-==--~=""'··- - ..... =-=-=--~--=-=---=-··=--= =-r••===-- -----=~----==· ==~---~-=-== 

N34'52'\/ 
I\,._ 

i i 

MORGAM HILL RANCH MAP NO. 3 
Boo!< G of tJ/9.ps P~g®s 20-22 

437,00' 

330.00' -~-i,·- 107.00' __ .,.I\ 
POC I : 

~ I ~ 

TO MAfrJ A\'E-- --
r-
I 
I 

Fl'N.LOT70 I l'TN.LOT71 Fm LOT71 I ~ 
70 

POB 

\ 

I 
I 

,"':s,,P i1'A ~'-l r,:, t\ 12K "-"'· ~i,,., ,i. , ~ ~~i: 

71 

IJ- N34'52'W . 

) 

I 
I 

b 
L£L 
"' (0 

;ru 

L 
-

t'; 
0 • II) 
Ill ,z 

lL 
N34'52'W 655,21' _,.,. 

- -- - -- - BREST- - -- - -- -AVENUE-- 10 MA!NAVE. __ --,,,. 

FAIRVIEW PARK ADDITION 

r:-;,;;-,,_ City of Morgan Hill 
/.~"'\ Public Works Department 
CITY OF MORGAN HILL 

~0 
~ ti;, 

SCAL81'c100' 

EXHJBrr 'B' 
PLAT TO ACCOMPANY LEGAL DESCRIPTION 

Drwnby,JAH Chkd by,GR 

1.a

Packet Pg. 30

A
tt

ac
h

m
en

t:
 A

tt
ac

h
m

en
t 

1 
- 

G
o

 K
id

s 
G

ro
u

n
d

 L
ea

se
  (

17
96

 :
 G

o
 K

id
s 

L
ea

se
)



 

CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Mario Jimenez, Associate Engineer 
APPROVED BY: City Manager 
 

FINAL MAP APPROVAL OF LAS COLINAS (FORMERLY E DUNNE 
MANA/E DUNNE KYONO) - TRACT NO. 10471 
 
RECOMMENDATION(S) 
1. Approve the Final Map; 
2. Authorize the City Manager to execute the Subdivision Improvements Agreement 

with MH Las Colinas 2017 LLC, a California Corporation; 
3. Authorize the City Manager to execute a Stormwater Best-Management-Practices 

(BMP) Operation and Maintenance Agreement pending review and approval by the 
City Attorney; and 

4. Authorize the recordation of the Final Map, the Subdivision Improvements 
Agreement, and the Stormwater BMP Operation and Maintenance Agreement.   

 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Protecting the Environment 

2018 Strategic Priorities 
Financial Stewardship 

 
 
REPORT NARRATIVE: 
Las Colinas – Tract No. 10471 is a 32-lot subdivision located on East Dunne Avenue 
just east of Butterfield Boulevard (see attached site map).  The developer, MH Las 
Colinas 2017 LLC, a Limited Liability Company, has completed all the conditions 
specified by the Planning Commission in the approval of the Tentative Map on March 
27, 2018. 
 
The City Council is required to approve the map if it conforms to all the requirements of 
the Subdivision Map Act, and any conditions of approval for the Tentative Map. 
 
The developer has furnished the City with the necessary documents to complete the 
processing of the Final Map and has made provisions to provide the City with the 
required fees, security, and insurance prior to recordation of the Final Map. The Final 
Map conforms to the requirements of the Subdivision Map Act, and conditions of 
approval have been met. Staff recommends that City Council authorize the City 
Manager to sign a Subdivision Improvements Agreement on behalf of the City and sign 
a Stormwater BMP Operation and Maintenance Agreement pending review and 
approval by the City Attorney. 
 
COMMUNITY ENGAGEMENT: Involve 
On March 27, 2018, the Planning Commission approved the Tentative Map. Residents 
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within a 300 feet radius were informed of Planning Commission’s intent to approve the 
tentative map for the project, in which a public hearing was held to allow the public to be 
involved and voice their concerns over the tentative map requirements. 
 
ALTERNATIVE ACTIONS: 
There is no feasible alternative action as the developer has met the requirements of the 
tentative map conditions approved by the Planning Commission to file for a final map 
approval. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
On May 2, 2018, the City Council adopted the ordinances approving the Development 
Agreement (Ordinance No. 2275) and the Zoning Amendment (Ordinance No. 2274).   
 
FISCAL AND RESOURCE IMPACT:  
Development review costs for this project are paid for from development processing  
fees. 
 

CEQA (California Environmental Quality Act):   
A Mitigated Negative Declaration for the project was adopted on March 27, 2018. 
 
LINKS/ATTACHMENTS: 
1. site map - Las Colinas Tract 10471 
2. Map - Las Colinas Tract 10471 
3. Tract 10471 Subdivision Improvements Agreement 
4. Stormwater BMP Operation and Maintenance Agreement Form 
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 Page 1 of 13     Version July 2017 

 
 
RECORDING REQUESTED BY 
WHEN RECORDED RETURN TO 
 
CITY OF MORGAN HILL 
City Clerk’s Office 
17575 PEAK AVENUE 
MORGAN HILL, CA  95037 
 

 

 

(RECORD AT NO FEE PURSUANT TO 
GOVERNMENT CODE SECTION 27383) THE AREA ABOVE IS RESERVED FOR RECORDER'S USE 

 
SUBDIVISION IMPROVEMENTS AGREEMENT  

 
MH LAS COLINAS 2017 LLC 

 
LAS COLINAS – TRACT NO. 10471 

 
 
This Subdivision Improvements Agreement (“Agreement”) between the City of Morgan Hill, a municipal 
corporation (“City”), and LAS COLINAS 2017 LLC, a California Limited Liability Company 
(“Subdivider”), is entered into this _____ day of ______________, 2018.  City and Subdivider hereby 
acknowledge the following: 
 
1. Subdivider has filed a Tentative Subdivision Map and supporting documents for Tract No. 10471, 
the subdivision known as LAS COLINAS (“Map”). 
 
2. City desires, as part of the conditions of approval (“Conditions”) of the Final Tract Map or Parcel 
Map (“Final Map”), that certain improvements be installed by Subdivider (“Improvements”) as shown on 
the City Engineer approved and signed Subdivision Improvement Plans entitled "Improvement Plans for 
LAS COLINAS, Tract No. 10471" (“Plans”). 
 
3.  Subdivider has been unable to complete, prior to filing of the Final Map, all of the improvements 
required by City to the satisfaction of the City Engineer. 
 
4. Subdivider is required by the terms of the Morgan Hill Municipal Code (“Municipal Code”), to 
improve all streets, highways, or public areas which are part of the development, including but not limited 
to necessary paving, curbs, sidewalks, catch basins, water mains, culverts, storm drains, and sanitary 
sewers, in accordance with the plans and specifications on file with the City Engineer and to post certain 
securities to secure the completion of the Improvements. 
 
5. To assure City that Subdivider will construct, install and complete all Improvements required for 
the Subdivision, the parties have entered into this Agreement. 
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 Page 2 of 13     Version July 2017 

 
6. This Agreement is executed pursuant to California Government Code Section 66410, et seq., and 
Chapter 17.32 of the Municipal Code in order to provide for the manner in which Improvements shall be 
constructed and completed. 
 
NOW, THEREFORE, and in consideration of the approval of the Final Map, and in order to ensure 
satisfactory performance by Subdivider of Subdivider’s obligations under the Conditions, the Subdivision 
Map Act, and applicable ordinances of City, the parties hereto, for themselves, their successors, and 
assigns, hereby agree as follows: 
 
Section 1.   Incorporation by Reference 
 
The Development Agreement between Subdivider and City, if applicable, Subdivider’s Map application, 
the Conditions, the Map, all Plans as referenced in Section 2 below and all items submitted to the Planning 
Department, Planning Commission and City Council, all are incorporated herein by reference.  In the 
event of any inconsistency between their representations in any incorporated documents and this 
Agreement, this Agreement shall govern. 

Section 2.  Construction of Improvements 
 

(a) Subdivider shall construct to the approval of City, and as provided for in the Conditions, 
the Improvements as shown fully executed in the Plans entitled “Improvement Plans for LAS COLINAS”. 
 

(b) Acquire and dedicate, or pay the cost of acquisition by City, of all rights-of-way, 
easements, and other interests in real property for the construction or installation of the Improvements, 
free and clear of all liens and encumbrances.   
 

(c) Survey Monumentation: 
 

(1) Subdivider shall place survey monumentation as described on the Map. 
 

(2) Subdivider shall replace or repair all survey monumentation that is destroyed or 
damaged as a result of Subdivider’s activities.  Any such repair or replacement shall be to the 
satisfaction and subject to the approval of City. 

 
Section 3.  Modification of Plans 
 
Subdivider agrees that, if during the construction of the Improvements, it is determined by City that 
revisions to the Plans are necessary in the interest of the public, Subdivider will undertake such design 
and construction changes required by City.  Said changes, if any, shall be confined to the premises owned 
by Subdivider. 
 
Section 4.  Security 
 

(a) Pursuant to California Government Code Section 66499.3(a), and the Municipal Code, 
Subdivider shall, concurrently with the execution hereof, furnish a surety bond in an amount equal to at 
least one hundred percent (100%) of the estimated construction cost of the Improvements as security 
guaranteeing the faithful performance of the Improvements and this Agreement (“Performance Bond”). 
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 Page 3 of 13     Version July 2017 

 
Improvements and the City Engineer’s Estimated Costs of Improvements as of MAY 2, 

2018 are attached hereto as Exhibit “A”. 
 

The Performance Bond shall be in a form substantially the same as Exhibit “B”. 
 

(b) Pursuant to California Government Code Section 66499.3(b), Subdivider shall, 
concurrently with the execution hereof, furnish a surety bond in an amount equal to one hundred percent 
(100%) of the estimated construction cost of the Improvements (as listed in Section 4(a) above) as security 
guaranteeing the payment to the contractors, subcontractors and persons furnishing labor, materials, or 
equipment in connection with this Agreement (“Labor and Materials Bond”).  The Labor and Materials 
Bond shall be in a form substantially the same as Exhibit “C”. 
 

(c) Subdivider shall, upon completion of the Improvements, furnish a surety bond in an amount 
equal to fifty percent (50%) of the estimated construction cost of the Improvements (as listed in Section 
4(a) above) to secure the guarantee and warranty of the work for a period of one year following the 
completion and acceptance thereof by the City Council ("Warranty Period") against any defective work 
or labor performed, or defective materials furnished by Subdivider in connection with this Agreement 
(“Warranty Bond”). The Warranty Bond shall be in a form substantially the same as Exhibit “D”. 
 

(d) Pursuant to Government Code Section 66499.9, any liability upon the security given for 
faithful performance of any act or agreement shall be limited to: 
 

(1) The performance of the work covered by the Agreement or the performance of the 
required act. 

 
(2) The performance of any changes or alterations in such work; provided that all 

changes or alterations do not exceed ten percent of the original estimated cost of the Improvements.   
 

(3) The guarantee and warranty of the work for a period of one year following 
completion and acceptance thereof, against any defective work or labor done or defective materials 
furnished in the performance of the Agreement or the performance of the act. 

 
(4) Costs and reasonable expenses and fees, including reasonable attorneys’ fees. 

 
(e) The surety on each bond and the form thereof shall be satisfactory to City.  The surety shall 

be furnished by a surety company authorized to write the same in the State of California and that is 
approved and accepted by the City’s risk manager. 
 

(f) Subdivider agrees to furnish any bonds required by the State or County for Improvements 
outside the City’s jurisdiction. 
 

(g) The release of any securities shall be governed by the provisions of Government Code 
Section 66499.7. 

 
 

Section 5.  Inspections 
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At least fifteen (15) calendar days prior to the commencement of any work hereunder, Subdivider shall 
notify City in writing of the fixed start date of construction so that City shall be able to provide inspection 
services.  Subdivider shall at all times maintain proper facilities and provide safe access to all parts of the 
work site(s) for City inspections, including any workshops or plants where work related to the 
Improvements is being conducted. 
 
Subdivider shall pay and reimburse City for all expenses incurred by City for inspecting and checking all 
work to be performed under the provisions of the Municipal Code or this Agreement.  City Engineering 
plan checking and field improvement inspection costs are included in the Department of Public Works 
Fee Schedule which may be revised from time to time. 
 
Section 6. Timing of Performance 
 
Subdivider agrees to perform and complete all Improvements within eighteen (18) months from the date 
of the recording of the Final Map; provided however, the City Manager may extend the deadline for 
completion by not more than six (6) months at his reasonable discretion and determination that granting 
the extension will not be detrimental to the public welfare. No extension of this deadline for completion 
shall be made except upon the basis of a written application made by Subdivider stating fully the ground 
for the application and the facts relied upon for an extension.   
 
It is further agreed by and between Subdivider and City that any extension granted shall in no way affect 
the validity of this Agreement or release the surety (ies) on any bond attached hereto or the financial 
institution guaranteeing the same. Subdivider further agrees to maintain the securities described in Section 
4 above in full force and effect during the terms of this Agreement, including any extensions of time as 
may be granted, and until such time as the Improvements have been accepted for maintenance by City 
 
Section 7. Work Performance and Warranty 
 

(a) Subdivider shall construct, at Subdivider’s own expense, all of the Improvements in a good 
and workmanlike manner, and furnish all required materials incident thereto, in accordance with the Plans 
and to the satisfaction of City, including any changes required by City which in City’s opinion are 
necessary to complete the Improvements. 
 

(b) All work shall be conducted and completed in accordance with the Plans and federal, state, 
Municipal Code, laws, ordinances, and regulations. For any Improvements partially completed prior to 
this Agreement, Subdivider agrees to complete the Improvements in accordance with this Agreement. 
 

(c) Neither Subdivider, nor any of Subdivider’s agents or contractors in connection with 
Subdivider’s obligations under this Agreement are, or shall be considered to be, employees or agents of 
City. 
 

(d) The work performance for the Improvements shall not be deemed complete until such time 
as such Improvements have been accepted for maintenance by the City Council. 
 

(e) Subdivider warrants that: (1) it has investigated the work to be performed under this 
agreement, (2) it has investigated the site of the work and is aware of all conditions there; and (3) it 
understands the difficulties and restrictions of the work under this Agreement.  Should Subdivider discover 
any conditions materially differing from those inherent in the Improvements or work or as represented by 
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City, it shall immediately inform City and shall not proceed, except at Subdivider’s risk, until written 
instructions are received from City. 

(f) Subdivider guarantees and warrants the work required by this Agreement and agrees to 
remedy any defects in the Improvements or work arising from faulty or defective materials or construction 
occurring within one year after its acceptance.  Following notice, Subdivider shall, without delay or cost 
to City, repair, replace, or construct any defective or unsatisfactory portion of the Improvements.  City 
may, at its sole option, perform the repair or replacement itself if Subdivider or its surety has failed to 
commence repair within twenty (20) days after City has mailed written notice to Subdivider.  In such 
event, Subdivider or its surety agrees to pay the cost of repair and replacement to City, plus fifteen percent 
(15%); and City may recover such costs as a lien against the Subdivision.  City may proceed immediately 
to make repairs should an emergency arises.  
 
Section 8.  Acquisition and Dedication of Easements or Rights-of-Way 
 

(a) No construction or installation of the Improvements shall be commenced before: 
 

(1) The offer of dedication to City of appropriate rights-of-way, easements, or other 
interests in real property for the Improvements, which offer of dedication shall be irrevocable and 
remain open pursuant to California Government Code Section 66477.2, and authorization from the 
property owner to allow construction or installation of Improvements, or 

 
(2) The dedication to, and acceptance by, City of appropriate rights-of-way, easements, 

or other interests in real property, as determined by the City Engineer, or 
 

(3) The issuance by a court of competent jurisdiction pursuant to state Eminent Domain 
Law of an order of possession.  

 
(b) Except as otherwise provided by this Agreement, City rejects all lands, rights-of-way, and 

easements offered for dedication on the Final Map of the Subdivision.  All such offers shall, however, 
remain open, and shall constitute irrevocable offers of dedication in accordance with Government Code 
Section 66477.2.  All such offers may be accepted by City in its sole discretion at any later date without 
further notice to Subdivider as provided by law.  By way of explanation only, it is the current intention of 
City to accept all or part of the irrevocable offers to dedicate upon acceptance of the Improvements called 
for in this Agreement. 
 

(c) Nothing in this Section 8 shall be construed as authorizing or granting an extension of time 
to Subdivider. 
  
Section 9. Indemnity  
 
Subdivider hereby agrees to save harmless and indemnify, including, without limitation, City’s defense 
costs (including reasonable attorney’s fees), from and against any and all suits, actions, or claims, of any 
character whatever, brought for, or on account of any injuries or damages sustained by any person or 
property resulting or arising, or alleged to have resulted or arisen, from Subdivider or Subdivider’s 
contractors, subcontractors, agents, or employees activities, omissions or operations pursuant to this 
Agreement.   Should City be named in any suit, or should any claim be brought against it by suit or 
otherwise, whether the same be groundless or not, arising out of this Agreement, or its performance, 
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 Page 6 of 13     Version July 2017 

Subdivider will defend City, (at City’s request and with counsel satisfactory to City) and will indemnify 
City for any judgment rendered against it or any sums paid out in settlement or otherwise. 
 
Subdivider shall defend, indemnify, and hold harmless the City and its elective and appointive boards, 
officials, officers, agents, employees and volunteers from any claim, action, or proceeding to review, set 
aside, void, or annul an approval of the City concerning the Map and acts made in respect thereof, provided 
any such action is brought within the time period provided for in California Government Code Section 
66499.37. 
 
City shall promptly notify Subdivider of any claim, action, or proceeding, and cooperate fully in the 
defense of any claim, action, or proceeding. 
 
It is expressly understood and agreed that this Subsection (a) will survive termination of this Agreement. 
 
Section 10. Insurance  
 
Concurrent with the execution of this Agreement, Subdivider is required to procure and provide proof of 
the insurance coverage required by this section in the form of certificates and endorsements. The required 
insurance must cover the activities of Subdivider and its Subcontractors relating to or arising from the 
performance of work associated with the Improvements, and must remain in full force and effect at all 
times during the period covered by the Agreement, including any extensions of time as may be granted, 
and until such time as the Improvements have been accepted for maintenance by the City. The coverages 
may be arranged under a single policy for the full limits required or by a combination of underlying 
policies with the balance provided by excess or “umbrella” policies, provided each such policy complies 
with the requirements set forth herein.  Any deductibles or self-insured retentions must be declared to and 
approved by City. If the Subdivider will utilize the services of a General Contractor to perform all of the 
work associated with the Improvements, then Subdivider may opt to have all coverages provided by 
Subdivider’s General Contractor, provided that a written contract is executed between Sudivider and the 
General Contractor whereby the written contract specifically required General Contractor to fulfill all of 
the City insurance requirements as outlined in this Agreement, including all endorsements in favor of the 
City. Verification of the written contract must be provided to City upon request.  If Subdivider fails to 
provide any of the required coverage in full compliance with the requirements outlined in this Agreement 
City shall issue a stop work order, or terminate the Agreement for default. Subdivider further understands 
that the City reserves the right to modify the insurance requirements set forth herein, with thirty (30) days’ 
notice provided to Subdivider, at any time as deemed necessary to protect the interests of the City. 
 
 

(a) Policies and Limits.  The following insurance policies and limits are required for this 
Agreement: 
 

(1) Commercial General Liability Insurance (“CGL”):  Subdivider shall maintain CGL 
and shall include coverage for liability arising from Subdivider’s or its Subcontractor’s acts 
or omissions in the performance of work associated with the Improvements against claims 
and liabilities for personal injury, death, or property damage providing protection in the 
minimum amount of: (i) five million dollars ($5,000,000.00) combined single limit each 
occurrence and either a general aggregate limit of ten million dollars ($10,000,000.00) or 
a general aggregate limit of five million dollars ($5,000,000) as applied on a “per project” 
or “per location” basis, or (ii) the maximum amount of such insurance available to 
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Subdivider under Subdivider’s combined insurance policies (including any excess or 
“umbrella” policies), whichever is greater. Further, if CGL coverage is being provided by 
Subdivider’s General Contractor pursuant to Section 10, General Contractor may elect to 
insure the CGL exposures under an “Owners and Contractors Protective Liability Policy 
(OCP)” on which the City is included as an additional insured. 

 
a. CGL policy may not exclude explosion, collapse, underground excavation 

hazard, or removal of lateral support. 
 

b. CGL policy must include contractor’s protected coverage, blanket 
contractual, and completed operations. 

 
(2) Workers’ Compensation Insurance and Employer’s Liability:  Subdivider shall 
maintain Workers Compensation coverage, as required by law. The policy must comply 
with the requirements of the California Workers’ Compensation Insurance and Safety Act 
and provide protection in the minimum amount of: (i) one million dollars ($1,000,000.00) 
for any one accident or occurrence, or (ii) the maximum amount of such insurance available 
to Subdivider under Subdivider’s combined insurance policies (including any excess or 
“umbrella” policies), whichever is greater. If Subdivider is self-insured, Subdivider must 
provide its Certificate of Permission to Self-Insure, duly authorized by the State of 
California Department of Industrial Relations. 

 
(3) Automobile Liability: Subdivider shall maintain Automobile Liability covering all 
owned, non-owned and hired automobiles (if Subdivider does not own automobiles, then 
Subdivider shall maintain Hired/Non-owned Automobile Liability) against claims and 
liabilities for personal injury, death, or property damage providing protection in the 
minimum  amount of: (i) one million dollars ($1,000,000.00) combined single limit, or (ii) 
the maximum amount of such insurance available to Subdivider under Subdivider’s 
combined insurance policies (including any excess or “umbrella” policies), whichever is 
greater.  

 
(4) Pollution (Environmental) Liability: The performance of Subdivider’s work or 
service under this Agreement involves handling of hazardous materials, contaminated soil 
disposal, and/or a risk of accidental release of fuel oil, chemicals or other toxic gases or 
hazardous materials. Subdivider shall procure and maintain Pollution Liability covering 
the Subdivider's liability for bodily injury, property damage and environmental damage 
resulting from pollution and related cleanup costs arising out of the work or services to be 
performed under this Agreement. Coverage shall be provided for both work performed on 
site, as well as during the transport of hazardous materials. Such coverage shall be in the 
minimum amount of: (i) one million dollars ($1,000,000.00) for any one accident or 
occurrence, or (ii) the maximum amount of such insurance available to Subdivider under 
Subdivider’s combined insurance policies (including any excess or “umbrella” policies), 
whichever is greater.  

 
(b) Required Endorsements.  Subdivider shall provide proof of the following endorsements, 

listed for each policy for which endorsements are required, as outlined below. Further, if coverages are 
being provided by Subdivider’s General Contractor pursuant to Section 10, endorsements may not be 
restricted to work performed “under a written contract” (i.e. “blanket endorsements”) 
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 Page 8 of 13     Version July 2017 

 
(1) ALL Policies: 

 
“Waiver of Subrogation” - Each required policy must include an endorsement providing 
that the carrier agrees to waive any right of subrogation it may have against the City of 
Morgan Hill and the City’s elected or appointed officials, boards, agencies, officers, agents, 
employees, and volunteers. 
 
(2)      ALL Policies except Workers Compensation: 

 
a. “Additionally Insured” - The City of Morgan Hill, its elected or appointed officials, 
boards, agencies, officers, agents, employees, and volunteers are named as additional 
insureds.  

 
(3) General Liability: 

 
a. “Primary and Non-Contributing” - Insurance shall be primary non-
contributing; 

 
b. “Separation of Insureds” - The inclusion of more than one insured will not 
operate to impair the rights of one insured against another, and the coverages 
afforded will apply as though separate policies have been issued to each insured. 

(c) Subcontractors.  Subdivider must ensure that each Subcontractor is required to maintain 
the same insurance coverage required under this Section 10 as appropriate based on each subcontractor’s 
scope of work, with respect to its performance of work associated with the Improvements, including those 
requirements related to the additional insureds and waiver of subrogation. 
 

(d) Qualification of Insurers. All insurance required pursuant to this Agreement must be issued 
by a company licensed and admitted, or otherwise legally authorized to carry out insurance business in 
the State of California, and each insurer must have a current A.M. Best's financial strength rating of “A” 
or better and a financial size rating of “VIII” or better. 
 

(e) Certificates.  Subdivider shall furnish City with copies of all policies or certificates as 
outlined herein, whether new or modified, promptly upon receipt. No policy subject to the Subdivider’s 
agreement with the City shall be reduced, canceled, allowed to expire, or materially changed except after 
thirty (30) days' notice by the insurer to City, unless due to non-payment of premiums, in which case ten 
(10) days written notice must be made to City. Certificates, including renewal certificates, may be mailed 
electronically to riskmgmt@morganhill.ca.gov or delivered to the Certificate Holder address provided 
herein. 
 

Certificate Holder address: 
 

City of Morgan Hill 
 Attn: Risk Management 
 17575 Peak Avenue 

Morgan Hill, CA  95037 
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 Page 9 of 13     Version July 2017 

Section 11.  Permits and Requisite Fees 
 

(a) Subdivider shall pay all current fee obligations in the total amount of $1,839,846 due under 
City Resolution No. 5592, as amended, in accordance with the Department of Public Work fee schedule, 
as follows: 
 

(1) $391,622 payable at the time of recording of the Final Map, and  
 

(2) $1,448,224 payable on a pro-rata basis for each individual lot in the Subdivision 
prior to final inspection of each and every residence. 

 
(3) All fees payable pursuant to this Subsection (a) constitutes valid and due 

consideration for City’s approval of the Final Map, and amounts set forth are estimates that are 
subject to change prior to the issuance of building permit(s), subject to resolution or ordinance of 
the City Council.   

  
(b) Subdivider shall, at its expense, obtain all necessary permits and licenses for the 

construction of the Improvements, give all necessary notices, and pay all fees and taxes required by law. 
 

(c) Subdivider shall obtain a City of Morgan Hill Business License. 

(d) Subdivider agrees to procure, at its expense, any necessary permits for Improvements 
outside the City’s jurisdiction. 
 
Section 12. On-Site Supervision 
 
Subdivider shall designate an on-site supervisor, satisfactory to City, who shall be on the work site(s) at 
all times during the construction of the Improvements, and who has the authority to act on behalf of 
Subdivider when communicating with City personnel. 
 
Section 13. Waiver 
 
Waiver by City or Subdivider of any breach of any of the provisions of the Agreement shall not constitute 
a waiver of any other provision, nor a waiver of any subsequent breach or violation of the same or any 
other provision of this Agreement. Acceptance by City of any work by Subdivider shall not be a waiver 
of any of the provisions of this Agreement. 
 
Section 14. Notices.  All notices shall be personally delivered or mailed, via first class mail to the below 
listed addresses.  These addresses shall be used for delivery of service of process.  Notices shall be 
effective five (5) days after date of mailing, or upon date of personal delivery. 

 
 a. Address of Subdivider is as follows: 
   
  c/o Richard Oliver 
  MH Las Colinas 2017 LLC 
  385 Woodview Avenue #100 

Morgan Hill, CA 95037 
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 Page 10 of 13     Version July 2017 

 b. Address of City is as follows: 
 
City Engineer 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

With a copy to: 
 
City Clerk 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 
 

Section 15.  Noncompliance 
 
If City determines that Subdivider is in violation of any federal, state, County or City laws, ordinances, 
rules, regulations, and requirements, and/or the terms and provisions of this Agreement, it may issue a 
cease and desist order, stop work order, or other action City deems necessary. 
 
Section 16. Notice of Breach and/or Default 
 
City may serve written notice upon Subdivider and surety of breach of this Agreement or of any portion 
thereof, and default of Subdivider for any of the following circumstances: 
 

(a) Subdivider refuses or fails to complete the Improvements as required in Section 6 above. 
 

(b) Subdivider refuses or fails to perform or cure any defects in the Improvements as required 
in Section 7. 
 

(c) Subdivider is insolvent, is subject to a receivership, or files any petition in bankruptcy, 
either voluntary or involuntary which Subdivider fails to discharge within thirty (30) days. 
 

(d) The commencement of a foreclosure action against the Subdivision or any portion thereof, 
or any conveyance in lieu of or in avoidance of foreclosure. 
 

(e) Subdivider or any of Subdivider’s contractors, subcontractors, agent, or employees 
materially violates any of the provisions of this Agreement and not cure the violation within a reasonable 
time. 
 
Section 17. Performance by Surety or City 
 

(a) In the event of a material breach and/or default by Subdivider, Subdivider’s surety shall 
have the duty to take over and complete the Improvements. 
 

(b) If the surety, within a reasonable time after receiving notice of Subdivider’s default does 
not provide City written notice to take over the performance of this Agreement or if the surety does not 
commence performance thereof within the time specified in such notice to City, City may take over the 
construction of the Improvements and prosecute the same to completion, by contract or by any method 
City may deem advisable, on behalf and at the expense of Subdivider, and Subdivider’s surety shall be 
liable to City for any excess cost or damages incurred by City thereby. In such event, City, without liability 
for so doing, may take possession of and utilize such materials, appliances, and other property belonging 
to Subdivider as may be on the work site(s) and necessary therefore to complete the Improvements. 
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 Page 11 of 13     Version July 2017 

(c) City shall have the right to draw upon or utilize the appropriate security provided for in 
Section 4 to recover costs and damages to City damages.  The right of City to draw upon or utilize the 
security is additional and not in lieu of any other remedy available to City at law or in equity.  The parties 
agree that the estimated costs and security amounts may not reflect the actual cost of construction or 
installation of Improvements, and therefore, City damages for Subdivider’s default shall be measured by 
the cost of completing the required Improvements.   
 

(d) Failure of Subdivider to comply with terms of this Agreement shall constitute consent to 
filing by City of a notice of violation against all lots in the Subdivision, or to rescind the approval or 
otherwise revert the Subdivision to acreage.  The remedies provided in this Subsection (d) are in addition 
to and not in lieu of other remedies available to City. 
 

(e) In the event that Subdivider fails to perform any obligation under this Agreement, 
Subdivider agrees to pay all costs and expenses incurred by City in securing performance of such 
obligation, including the costs of suit and reasonable attorney’s fees. 
 

(f) The failure by City to take an enforcement action with respect to a default, or to declare a 
breach, shall not be construed as a waiver of that default or breach or subsequent default or breach. 
 
Section 18. Successors in Interest 
 
This Agreement shall inure to the benefit of, and be binding upon, the successors and assigns of the parties.  
It shall be recorded in the Office of the Recorder of Santa Clara County concurrently with the Final Map 
of the Subdivision and shall constitute a covenant running with the land and an equitable servitude upon 
the real property within the Subdivision.  It shall be the responsibility of City to cause the executed 
Agreement to be recorded.  

Section 19. Effective Date 
 
This Agreement shall be effective as of the date and year first above written. 
 
Section 20. Amendment of Agreement 
 
This Agreement may only be amended by mutual consent of the original parties or their successors in 
interest, provided that any such amendment is executed in writing by the parties to be bound thereby.   
 
Section 21. Execution 
 
By signing this Agreement, the person signing states that he or she is authorized to enter into contracts on 
behalf of Subdivider. The undersigned, on behalf of Subdivider, binds Subdivider, its partners, successors, 
executors, administrators, and assigns with respect to the terms and conditions of this Agreement. 
 
Section 22.  Non-Liability of Officials and Employees of the City.   

No official or employee of City shall be personally liable for any default or liability under this Agreement. 
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 Page 12 of 13     Version July 2017 

Section 23.  Law to Govern: Venue 

The law of the State of California shall govern this Agreement. In the event of litigation between the 
parties, the action must be filed in the Santa Clara County Superior Court. 
 
Section 24. Limitations Upon Subcontracting and Assignment.   

Neither this Agreement or any portion shall be assigned by Subdivider without prior written consent of 
City. 

/ /  

 

/ /  

 

/ /  

 

/ / 

 

/ /  

 

/ /  

 

/ /  

 

/ / 

 

/ / 

 

/ / 

 

/ /  
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 Page 13 of 13     Version July 2017 

Section 25. Miscellaneous 
 

(a) Compliance with Law:  Subdivider shall comply with all applicable laws, ordinances, 
codes, and regulations of the federal, state, and local government. 
 

(b) Non-Discrimination.  Subdivider covenants there shall be no discrimination based upon 
race, color, creed, religion, gender, marital status, age, disability, national origin, ancestry, or sexual 
orientation in any activity pursuant to this Agreement. 
 

(c) Conflict of Interest and Reporting.  Subdivider shall at all times avoid conflict of interest 
or appearance of conflict of interest in performance of this Agreement. 
 

(d) Time of Essence.  Time is of the essence in the performance of this Agreement. 
 

(e) Interpretation.  This Agreement shall be interpreted as though prepared by both parties. 
 

(f) Preservation of Agreement.  Should any provision of this Agreement be found invalid or 
unenforceable, the decision shall affect only the provision interpreted, and all remaining provisions shall 
remain enforceable.  

 
 IN WITNESS THEREOF, these parties have executed this Agreement on the day and year shown 
below. 

[TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS: (1) CHAIRPERSON OF THE BOARD, PRESIDENT, 
OR VICE PRESIDENT; AND (2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR 
ASSISTANT TREASURER.] 

CITY OF MORGAN HILL  "Subdivider" 

MH Las Colinas 2017 LLC, 
A California Limited Liability Company 

By:         By: 
     ______________________________    ____________________________ 
      Christina J. Turner, City Manager    Print Name and Title 
         (If Corporation, must be Chairperson of the  
Date: ____________________     Board, President, or Vice President) 
 
ATTEST:        Date: ___________________ 
By:          
    ______________________________    By: 
    Michelle Wilson, Deputy City Clerk    _____________________________ 
Date: _____________________     Print Name and Title 
 
APPROVED AS TO FORM:     (If Corporation, must be Secretary, Assistant  
By:         Secretary, CFO, or Assistant Treasurer) 
     _____________________________     
     Donald A. Larkin, City Attorney     Date: _____________________ 
Date: _____________________ 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 
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EXHIBIT “A” 

IMPROVEMENTS AND  

ESTIMATED COSTS OF IMPROVEMENTS 

AS OF MAY 2, 2018 

 

SUB TOTAL $553,413 

10% CONTINGENCY $55,341  

TOTAL $608,754 
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Performance Bond Page 1 of 4 
Version July 2017 

 

EXHIBIT “B” 
PERFORMANCE BOND 

 (100% of Engineer’s Estimate) 

 Bond No.:  

 Premium:  

  
Whereas, the City Council of the City of Morgan Hill, State of California, and MH LAS 
COLINAS 2017 LLC (hereinafter designated as "principal") have entered into a Subdivision 
Improvement Agreement: 

 
MH LAS COLINAS 2017 LLC 

LAS COLINAS - TRACT NO. 10471 
 

whereby principal agrees to install and complete certain designated public improvements, which 
said agreement, dated ___________________, 20____, and identified as project LAS 
COLINAS – TRACT NO. 10471, is hereby referred to and made a part hereof; and 

Whereas, said principal is required under the terms of said agreement to furnish a bond for the 
faithful performance of said agreement. 

Now, therefore, we, the principal and _____________________________________________, 
as surety, are held and firmly bound unto the City of Morgan Hill hereinafter called ("City"), in 
the penal sum of Six Hundred Eight Thousand Seven Hundred Fifty Four dollars ($608,754) 
lawful money of the United States, for the payment of which sum well and truly to be made, we 
bind ourselves, our heirs, successors, executors and administrators, jointly and severally, firmly 
by these presents. 

The Surety's office is located at_________________________, 

Telephone No.____________; the Surety is licensed to do business in the State of California; and 
the California Insurance Agent's License No., address, and telephone number are as follows: 

 License No.:   

 Address:   

 Telephone No.: .  

 

The non-resident agent for the Surety, if any, is a party to the transaction: 

 Name of non-resident    
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Performance Bond Page 2 of 4 
Version July 2017 

 

agent: 

 Non-resident agent's office 
address: 

  

    

 Telephone 
No.: 

  

 

The condition of this obligation is such that if the above bounded principal, his or its heirs, 
executors, administrators, successors or assigns, shall in all things stand to and abide by, and 
well and truly keep and perform the covenants, conditions and provisions in the said agreement 
and any alteration thereof made as therein provided, on his or their part, to be kept and 
performed at the time and in the manner therein specified, and in all respects according to their 
true intent and meaning, and shall indemnify and save harmless the City, its officers, agents and 
employees, as therein stipulated, then this obligation shall become null and void; otherwise it 
shall be and remain in full force and effect. 

As a part of the obligation secured hereby and in addition to the face amount specified therefor, 
there shall be included costs and reasonable expenses and fees, including reasonable attorney's 
fees, incurred by the City in successfully enforcing such obligation, all to be taxed as costs and 
included in any judgment rendered. 

The surety hereby stipulates and agrees that no change, extension of time, alteration or addition 
to the terms of the agreement or to the work to be performed thereunder or the specifications 
accompanying the same shall in anywise affect its obligations on this bond, and it does hereby 
waive notice of any such change, extension of time, alteration or addition to the terms of the 
agreement or to the work or to the specifications. 

Executed this  day of  20  . 

 

   

Principal  Principal 

 

By:     

Surety   
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Performance Bond Page 3 of 4 
Version July 2017 

 

By:     

Attorney-in Fact   

 

By:     

California Resident Agent   

 

By:     

Non-resident Agent - Attorney-in-Fact   

APPROVED: 

 

    

Scott Creer, City Engineer    

 

Date:      

 

 

APPROVED AS TO FORM: 

 

By:      

Donald A. Larkin, City Attorney   

Date:      

 

(Acknowledgment on following page.) 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 
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Labor and Material Bond Page 1 of 4 
Version 2017 

 

EXHIBIT “C” 
LABOR AND MATERIAL BOND 

 (100% of Engineer’s Estimate) 

 Bond No.:  

 Premium:  

 

Whereas, the City Council of the City of Morgan Hill, State of California, and MH LAS 
COLINAS 2017 LLC (hereinafter designated as "the principal") have entered into a Subdivision 
Improvement Agreement: 

MH LAS COLINAS 2017 LLC 
LAS COLINAS – TRACT NO. 10471 

 
whereby the principal agrees to install and complete certain designated public improvements, 
which agreement, dated ___________________, 20_______, and identified as project LAS 
COLINAS – TRACT NO. 10471, is hereby referred to and made a part hereof; and 

Whereas, under the terms of the agreement, the principal is required before entering upon the 
performance of the work, to file a good and sufficient payment bond with the City of Morgan Hill 
to secure the claims to which reference is made in Title 3 (commencing with Section 9000) of Part 
6 of Division 4 of the Civil Code of the State of California. 

Now, therefore, the principal and the undersigned as corporate surety, and their successors and 
assigns are held firmly bound unto the City of Morgan Hill and all contractors, subcontractors, 
laborers, material suppliers, and other persons employed in the performance of the agreement 
and referred to in Title 3 (commencing with Section 9000) of Part 6 of Division 4 of the Civil 
Code in the sum of Six Hundred Eight Thousand Seven Hundred Fifty Four dollars 
($608,754), for materials furnished or labor thereon of any kind, or for amounts due under the 
Unemployment Insurance Act with respect to this work or labor, that the surety will pay the 
same in an amount not exceeding the amount hereinabove set forth, and also in case suit is 
brought upon this bond, will pay, in addition to the face amount thereof, costs and reasonable 
expenses and fees, including reasonable attorney's fees, incurred by the City of Morgan Hill in 
successfully enforcing this obligation, to be awarded and fixed by the court, and to be taxed as 
costs and to be included in the judgment therein rendered. 

It is hereby expressly stipulated and agreed that this bond shall inure to the benefit of any and all 
persons, companies, and corporations entitled to file claims under Title 3 (commencing with 
Section 9000) of Part 6 of Division 4 of the Civil Code, so as to give a right of action to them or 
their assigns in any suit brought upon this bond. 
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Should the condition of this bond be fully performed, then this obligation shall become null and 
void, otherwise it shall be and remain in full force and effect. 

The Surety's office is located at _________________________, 

Telephone No. __________; the Surety is licensed to do business in the State of California; and 
the California Insurance Agent's License No., address, and telephone number as follows: 

 License No.:   

 Address:   

 Telephone No.: .  

 

The following non-resident agent, if any, for the Surety is a party to the transaction: 

 Name of non-resident agent: ,  

 Non-resident agent's office address:   

    

 Telephone No.: .  

 

The surety hereby stipulates and agrees that no change, extension of time, alteration, or addition 
to the terms of the agreement or the specifications accompanying the same shall in any manner 
affect its obligations on this bond, and it does hereby waive notice of any such change, 
extension, alteration, or addition. 

Executed this  day of  20  . 

 

   

Principal  Principal 

 

By:     

Surety   
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By:     

Attorney-in Fact   

 

By:     

California Resident Agent   

 

By:     

Non-resident Agent - Attorney-in-Fact   

 

APPROVED: 

    

Scott Creer, City Engineer    

 

Date:      

 

APPROVED AS TO FORM: 

By:      

Donald A. Larkin, City Attorney   

Date:      

 

(Acknowledgment on following page.)
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 
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EXHIBIT “D” 
WARRANTY BOND 

(50% of Engineer’s Estimate) 

Bond No.:  

Premium:  

 

Whereas, the City Council of the City of Morgan Hill, State of California (hereinafter designated 
as “City”), and MH LAS COLINAS 2017 LLC (hereinafter designated as “Principal”) have 
entered into a Subdivision Improvement Agreement (hereinafter “Agreement”): 

MH LAS COLINAS 2017 LLC 
LAS COLINAS – TRACT NO. 10471 

 
whereby the Principal agrees to install and complete certain designated public improvements 
(hereinafter “Improvements”), which said Agreement, dated ___________________, 
20_______, and identified as project LAS COLINAS – TRACT 10471, is hereby referred to 
and made a part hereof; and 

Whereas, under the terms of said Agreement, the Principal is required to furnish a bond to  
guarantee and warrant the work required by said Agreement for a period of one year following 
the completion and acceptance by the City of the Improvements, against any defective work or 
labor performed, or defective materials furnished by Principal.  

Now, therefore, we, the Principal and _________________________ as Surety, are held and 
firmly bound unto the City of Morgan Hill in the penal sum of Three Hundred Four Thousand 
Three Hundred Seventy Seven dollars ($304,377) for the payment of which sum well and truly 
to be made, we bind ourselves, our heirs, successors, executors and administrators, jointly and 
severally, firmly by these presents. 

If Principal faithfully carries out and performs its guarantee and warranty under the Agreement, 
and, on due notice from City, repairs and make good at its sole expense any and all defects in 
materials and workmanship in the Project which are discovered during the Warranty Period, or if 
Principal promptly reimburses City for all loss and damage that City sustains because of 
Principal’s failure to makes such repairs in accordance with the Agreement requirements, then 
Surety’s obligations under this Bond will be null and void.  Otherwise, Surety’s obligations will 
remain in full force and effect. 

Surety waives the provisions of Civil Code Sections 2819 and 2845.  Surety hereby stipulates 
and agrees that no change, extension of time, alteration, or addition to the terms of the agreement 
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or the specifications accompanying the same shall in any manner affect its obligations on this 
bond, and it does hereby waive notice of any such change, extension, alteration, or addition.  

 

Any notice to Surety may be given in the manner specified in the Agreement and delivered or 
transmitted to Surety as follows: 

 

Attn: _______________________________ 

Address: ____________________________ 

City/State/Zip: ________________________ 

Phone: _____________________________ 

Fax: _______________________________ 

Email: ______________________________ 

This Bond will be governed by California law, and any dispute pursuant to this Bond will be 
venued in the Superior Court of Santa Clara County, and no other place.  Surety will be 
responsible for City’s attorneys’ fees and costs in any action to enforce the provisions of this 
Bond. 

In witness whereof, this instrument has been duly executed by the principal and surety above 
named. 

SURETY:       Principal:  

Date:  _____________________   Date:  _____________________ 

s/ _________________________   s/ _________________________ 

Name: _____________________   Name: _____________________ 

Title: ______________________   Title: ______________________ 

 

(Attach Acknowledgment with Notary  

Seal and Power of Attorney) 
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APPROVED: 

    

Scott Creer, City Engineer    

 

Date:      

 

APPROVED AS TO FORM: 

By:      

Donald A. Larkin, City Attorney   

Date:      

 

END OF WARRANTY BOND 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 

document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 
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RECORDING REQUESTED BY: 
 
CITY OF MORGAN HILL 
 
 
WHEN RECORDED MAIL DOCUMENT 
TO: 
 
CITY CLERK 
CITY OF MORGAN HILL 
17575 PEAK AVENUE 
MORGAN HILL, CA  95037 
 
 
RECORD AT NO FEE PER 
GOVERNMENT CODE SECTIONS 6103 
& 27383  

APN:726-02-014  SPACE ABOVE THIS LINE FOR RECORDER’S 
USE 

 

STORMWATER BEST MANAGEMENT PRACTICES,  
OPERATION, AND MAINTENANCE AGREEMENT  

 

THIS STORMWATER BEST MANAGEMENT PRACTICES OPERATION, AND MAINTENANCE 
AGREEMENT (“AGREEMENT”) is made and entered into this _____ day of 
___________________, 2018, by MH LAS COLINAS 2017 LLC, (hereinafter referred to as 
“COVENANTOR”) and the City of Morgan Hill (“CITY”).   CITY and COVENANTOR may be 
referred to individually as a "Party" or collectively as the "Parties" throughout this AGREEMENT. 

RECITALS:  

This AGREEMENT is made and entered into with reference to the following facts:  

A. CITY is authorized and required to regulate and control the disposition of storm and 
surface waters as set forth in CITY’s National Pollutant Discharge Elimination System permit. 
B. COVENANTOR is the owner of a certain tract or parcel of land more particularly described 
in Exhibit “A” attached hereto and incorporated herein by this reference (the “PROPERTY”).  
C. COVENANTOR desires to construct certain improvements of the kind or nature described 
in Morgan Hill Municipal Code Chapter 18.71 (the “ORDINANCE”) on the PROPERTY that may 
alter existing stormwater conditions on both the PROPERTY and adjacent lands.  
D. To minimize adverse impacts due to these anticipated changes in existing storm and 
surface water flow conditions, COVENANTOR is required by CITY to implement Best 
Management Practices (“BMPs”) and to build and maintain, at COVENANTOR’s expense, 
stormwater management facilities (“FACILITIES”), more particularly described and shown in the 
STORM WATER RUNOFF MANAGEMENT PLAN for Las Colinas (Tract No. 10471) prepared 
by MH engineering Co. and dated February 5, 2018, which plans and any amendments thereto, 
are on file with CITY's Public Works Department, and are hereby incorporated by this reference.  
E. CITY has reviewed and approved the Stormwater Runoff Management Plan (the "PLAN") 
subject to the execution of this AGREEMENT. 
 

NOW, THEREFORE, in consideration of the benefit received and to be received by 
COVENANTOR, its successors, and assigns, as a result of CITY’s approval of the Stormwater 
Runoff Management Plan, COVENANTOR, hereby covenants and agrees with CITY as follows: 

 
1. Covenants Running With the Land; Property Subject to Agreement:  All of the real property 

described in Exhibit “A” shall be subject to this AGREEMENT. It is intended and 
determined that the provisions of this AGREEMENT shall run with the land and shall be 
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binding on all parties having or acquiring any right, title, or interest in the real PROPERTY 
or any portion thereof and shall be for the benefit of each owner of any of said parcels or 
any portion of said PROPERTY and shall inure to the benefit of and be binding upon each 
successor in interest of the owners thereof. Each and all of the limitations, easements, 
obligations, covenants, conditions, and restrictions contained herein shall be deemed to 
be, and shall be construed as, equitable servitudes, enforceable by any of the owners of 
any of the PROPERTY subject to this AGREEMENT against any other owner, tenant or 
occupant of the said PROPERTY, or any portion thereof. 

 
2. Responsibility for Installation, Operation, and Maintenance:  At its sole expense, 

COVENANTOR, its successors, and assigns, shall construct, operate, and perpetually 
maintain the FACILITIES in strict accordance with the PLAN and any amendments thereto 
that have been approved by CITY or required by the ORDINANCE. 

 
3. Facility Modifications:  At its sole expense, COVENANTOR, its successors, and assigns, 

shall make such changes or modifications to the FACILITIES as may be determined as 
reasonably necessary by CITY to ensure that the FACILITIES are properly maintained 
and continue to operate as originally designed and approved.  COVENATOR agrees that 
it shall not modify the BMPs and shall not allow BMP maintenance activities to alter the 
designed function of the FACILITIES from its original design unless approved by CITY 
prior to the commencement of the proposed modification or maintenance activity. 

 
4. Facility Inspections by CITY:  At reasonable times and in a reasonable manner as provided 

in the ORDINANCE, CITY, its agents, employees, and contractors shall have the right of 
ingress and egress to the FACILITIES and the right to inspect the FACILITIES in order to 
ensure that the FACILITIES are being properly maintained, are continuing to perform in 
an adequate manner, and are in compliance with the ORDINANCE, the PLAN and any 
amendments thereto approved by CITY.  

 
5. Failure to Perform Required Facility Repairs or Modifications:  Should either 

COVENANTOR or its successors and assigns fail to implement the BMPs, maintain the 
facilities, or correct any defects in the FACILITIES in accordance with the approved design 
standards and/or the PLAN, and in accordance with the law and applicable regulations of 
the ORDINANCE, after thirty (30) days from the date of the written notice from CITY, CITY 
shall have the right to enter the PROPERTY to perform remedial work, for which CITY will 
collect reimbursement for such work from COVENANTOR. Additionally, conditions from 
failure to implement the BMPs or to maintain or correct the FACILITIES shall be deemed 
a nuisance subject to abatement of such conditions as provided in Chapter 1.18 of the 
Morgan Hill Municipal Code.  In addition, CITY may pursue other such remedies as 
provided by law, including, but not limited to, such civil and criminal remedies set forth in 
the ORDINANCE. 

 
6. Indemnity:  COVENANTOR, its successors, and assigns, shall defend, indemnify, and 

hold CITY harmless of and from any and all claims, liabilities, actions, causes of action, 
and damages for personal injury and property damage, including, without limitation, 
reasonable attorneys’ fees, arbitration fees, or costs and court costs, arising out of or 
related to COVENANTOR’s, its successors’, and/or assigns’ construction, operation, or 
maintenance of the FACILITIES except claims, liabilities, actions, causes of action, and 
damages that arise out of CITY’s sole negligence or willful misconduct or the sole 
negligence or willful misconduct of any of CITY'S employees, agents, representatives, 
contractors, vendors, or consultants. 

 
7. Obligations and Responsibilities of COVENANTOR:  Initially, COVENANTOR is solely 

responsible for the performance of the obligations required hereunder and, to the extent 
permitted under applicable law, the payment of any and all fees, fines, and penalties 
associated with such performance or failure to perform under this AGREEMENT. 
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Notwithstanding any provisions of this AGREEMENT to the contrary, upon the recordation 
of a deed or other instrument of sale, transfer or other conveyance of fee simple title to 
the PROPERTY or any portion thereof (a “Transfer”) to a third party (the “Transferee”), 
COVENANTOR shall be released of all of its obligations and responsibilities under this 
AGREEMENT accruing after the date of such Transfer to the extent such obligations and 
responsibilities are applicable to that portion of the PROPERTY included in such Transfer, 
but such release shall be expressly conditioned upon the Transferee assuming such 
obligations and responsibilities by recorded written agreement for the benefit of CITY. 
Such written agreement may be included in the Transfer deed or instrument, provided that 
the Transferee joins in the execution of such deed or instrument. A certified copy of such 
deed, instrument, or agreement shall be provided to CITY. The provisions of the preceding 
three sentences shall be applicable to the original COVENANTOR and any successor 
Transferee who has assumed the obligations and responsibilities of COVENANTOR under 
this AGREEMENT as provided above. 

 
8. Property Transfer:  Nothing herein shall be construed to prohibit a transfer by 

COVENANTOR to subsequent owners and assigns. 
 
9. Attorneys’ Fees:  In the event that any Party institutes legal action or arbitration against 

the other to interpret or enforce this AGREEMENT, or to obtain damages for any alleged 
breach hereof, the prevailing party in such action or arbitration shall be entitled to 
reasonable attorneys’ or arbitrators’ fees in addition to all other recoverable costs, 
expenses, and damages.  

 
10. Further Documents:  The Parties covenant and agree that they shall execute such further 

documents and instructions as shall be necessary to fully effectuate the terms and 
provisions of this AGREEMENT. 

 
11. Entire Agreement:  This AGREEMENT constitutes the entire agreement of the Parties with 

respect to the subject matter contained herein and supersedes all prior agreements, 
whether written or oral. There are no representations, agreements, arrangements, or 
undertakings, oral or written, that are not fully expressed herein. 

 
12. Severability:  In the event any part or provision of this AGREEMENT shall be determined 

to be invalid or unenforceable under the laws of the State of California, the remaining 
portions of this AGREEMENT that can be separated from the invalid, unenforceable 
provisions shall, nevertheless, continue in full force and effect. 

 
13. No Waiver:  The waiver of any covenant contained herein shall not be deemed to be a 

continuing waiver of the same or any other covenant contained herein. 
 
14. Amendment:  This AGREEMENT may be amended in whole or in part only by mutual 

written agreement. Any such amendment shall be recorded in Santa Clara County, 
California. In the event any conflict arises between the provisions of any such amendment 
and any of the provisions of any earlier document or documents, the most recently duly 
executed and recorded amendment shall be controlling.  

 
15. Authority to Execute:  The persons executing this AGREEMENT on behalf of the parties 

warrant that they are duly authorized to execute this AGREEMENT. 
 
16. In the event that CITY shall determine, at its sole discretion, at any future time, that the 

FACILITIES are no longer required, then at the written request of COVENANTOR, its 
successors, and/or assigns, CITY shall execute a release of this AGREEMENT which 
COVENANTOR, it successors, and/or assigns, shall record in the Recorder's Office, at its 
expense.  
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Executed the day and year first above written.  
 
COVENANTOR: 

By:   

Name: (ENTER NAME)  

Title: (ENTER TITLE)  

 
CITY OF MORGAN HILL: 

By:   

Name: CHRISTINA J. TURNER  

Title: CITY MANAGER, CITY OF MORGAN HILL  

 
APPROVED AS TO FORM: 

By:   

Name: DONALD A. LARKIN  

Title: CITY ATTORNEY, CITY OF MORGAN HILL  
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EXHIBIT "A-1" 

LEGAL DESCRIPTION OF 
PROPERTY 

All that certain real property situated in the County of Santa Clara, State of California and being 
a portion of land shown upon the Final Map for "Las Colinas" Tract No. 10471, recorded in 
Book _ of Maps, Pages _ through_, on , 2018 at the Office of the Recorder of 
Santa Clara County, and being more particularly described as follows: 

All of "Open Space "A" and "C" as shown upon said map. 

END OF DESCRIPTION. 

See Exhibit "A" attached hereto and made a part hereof. 

This description was prepared by me or under my direction m conformance with the 
requirements of the Land Surveyor's Act. 

Harinder Singla, PLS 834 7 
Expires: 12/31/2019 

Date 

Prepared by the firm of MH engineering Company, Morgan Hill, CA 

K:\2015\215055.di\2-SWONIA Legal Exhibil A.doc 

Page 1 of 1 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

 
State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed 
to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed 
to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Mario Jimenez, Associate Engineer 
APPROVED BY: City Manager 
 

FINAL MAP APPROVAL OF HENCKEN OAKS - TRACT NO. 10448 
 
RECOMMENDATION(S) 
1. Approve the Final Map; 
2. Authorize the City Manager to execute the Subdivision Improvements Agreement 

with Reliance Development LLC, a California Limited Liability Company; 
3. Authorize the City Manager to execute a Stormwater Best-Management-Practices 

(BMP) Operation and Maintenance Agreement pending review and approval by the 
City Attorney; 

4. Authorize the City Manager to execute a Cash Deposit Agreement Guaranteeing 
Improvements; and 

5. Authorize the recordation of the Final Map, the Subdivision Improvements 
Agreement, and the Stormwater BMP Operation and Maintenance Agreement.   

 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Protecting the Environment 

2018 Strategic Priorities 
Financial Stewardship 

 
 
REPORT NARRATIVE: 
Hencken Oaks – Tract No. 10448 is a 14-lot subdivision located on East Dunne Avenue 
just west of Monterey Road (see attached site map). The developer, Reliance 
Development LLC, a California Limited Liability Company, has completed all the 
conditions specified by the Planning Commission in the approval of the Tentative Map 
on September 27, 2016. 
 
The City Council is required to approve the map if it conforms to all the requirements of 
the Subdivision Map Act, and any conditions of approval for the Tentative Map. 
 
The developer has furnished the City with the necessary documents to complete the 
processing of the Final Map and has made provisions to provide the City with the 
required fees, security, and insurance prior to recordation of the Final Map. The 
developer will fulfill the requirements for Performance/Labor & Materials Bonds by 
entering into a Cash Deposit Agreement to guarantee the improvements in the sum of 
$243,650. Upon project completion, staff will release the cash deposit as outlined in 
section 3 of the Cash Deposit Agreement. The Final Map conforms to the requirements 
of the Subdivision Map Act, and conditions of approval have been met. Staff 
recommends that City Council authorize the City Manager to sign a Subdivision 
Improvements Agreement, sign a Cash Deposit Agreement, and sign a Stormwater 
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BMP (Best Management Practices) Operation and Maintenance Agreement on behalf of 
the City pending review and approval by the City Attorney. 
 
COMMUNITY ENGAGEMENT: Involve 
On September 27, 2016, the Planning Commission approved the Tentative Map. 
Residents within a 300 feet radius were informed of Planning Commission’s intent to 
approve the tentative map for the project, in which a public hearing was held to allow 
the public to be involved and voice their concerns over the tentative map requirements. 
 
ALTERNATIVE ACTIONS: 
There is no feasible alternative action as the developer has met the requirements of the 
tentative map conditions approved by the Planning Commission to file for a final map 
approval. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
On November 2, 2016, the City Council adopted the ordinance approving the 
Development Agreement (Ordinance No. 2223). 
 
FISCAL AND RESOURCE IMPACT:  
Development review costs for this project are paid for from development processing  
fees. 
 

CEQA (California Environmental Quality Act):   
A Mitigated Negative Declaration for the project was adopted on September 27, 2016. 
 
LINKS/ATTACHMENTS: 
1. Site map - Hencken Oaks Tract 10448 
2. Map - Hencken Oaks Tract 10448 
3. Subdivision Improvements Agreement Hencken Oaks with Cash Deposit 
4. HenckenOaks Stormwater BMP Operation and Maintenance Agreement 
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 1 of 13     Version: January 2018 

 
 
 
 
RECORDING REQUESTED BY 
WHEN RECORDED RETURN TO 
 
CITY OF MORGAN HILL 
City Clerk’s Office 
17575 PEAK AVENUE 
MORGAN HILL, CA  95037 
 

 

 

(RECORD AT NO FEE PURSUANT TO 
GOVERNMENT CODE SECTION 27383) THE AREA ABOVE IS RESERVED FOR RECORDER'S USE 

 
SUBDIVISION IMPROVEMENTS AGREEMENT  

 
RELIANCE DEVELOPMENT LLC 

 
HENCKEN OAKS – TRACT NO. 10448 

 
 
This Subdivision Improvements Agreement (“Agreement”) between the City of Morgan Hill, a municipal 
corporation (“City”), and RELIANCE DEVELOPMENT LLC, a California Limited Liability 
Company (“Subdivider”), is entered into this _____ day of ______________, 2018.  City and Subdivider 
hereby acknowledge the following: 
 
1. Subdivider has filed a Tentative Subdivision Map and supporting documents for Tract No. 10448, 
the subdivision known as HECKEN OAKS (“Map”). 
 
2.  City desires, as part of the conditions of approval (“Conditions”) of the Final Tract Map or Parcel 
Map (“Final Map”), that certain improvements be installed by Subdivider (“Improvements”) as shown on 
the City Engineer approved and signed Subdivision Improvement Plans entitled "Improvement Plans for 
HENCKEN OAKS, Tract No. 10448" (“Plans”). 
 
3.  Subdivider has been unable to complete, prior to filing of the Final Map, all of the Improvements 
required by City to the satisfaction of the City Engineer. 
 
4.  Subdivider is required by the terms of the Morgan Hill Municipal Code (“Municipal Code”), to 
improve all streets, highways, or public areas which are part of the development, including but not limited 
to necessary paving, curbs, sidewalks, catch basins, water mains, culverts, storm drains, and sanitary 
sewers, in accordance with the plans and specifications on file with the City Engineer and to post certain 
securities to secure the completion of the Improvements. 
 
5.  To assure City that Subdivider will construct, install and complete all Improvements required for 
the Subdivision, the parties have entered into this Agreement. 
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 2 of 13     Version: January 2018 

 
6. This Agreement is executed pursuant to California Government Code Section 66410, et seq., and 
Chapter 17.32 of the Municipal Code in order to provide for the manner in which Improvements shall be 
constructed and completed. 
 
NOW, THEREFORE, and in consideration of the approval of the Final Map, and in order to ensure 
satisfactory performance by Subdivider of Subdivider’s obligations under the Conditions, the Subdivision 
Map Act, and applicable ordinances of City, the parties hereto, for themselves, their successors, and 
assigns, hereby agree as follows: 
 
Section 1.   Incorporation by Reference 
 
The Development Agreement between Subdivider and City, if applicable, Subdivider’s Map application, 
the Conditions, the Map, all Plans as referenced in Section 2 below and all items submitted to the Planning 
Department, Planning Commission and City Council, all are incorporated herein by reference.  In the 
event of any inconsistency between their representations in any incorporated documents and this 
Agreement, this Agreement shall govern. 

Section 2.  Construction of Improvements 
 

(a) Subdivider shall construct to the approval of City, and as provided for in the Conditions, 
the Improvements as shown fully executed in the Plans entitled “Improvement Plans for HENCKEN 
OAKS – TRACT NO. 10448”. 
 

(b) Acquire and dedicate, or pay the cost of acquisition by City, of all rights-of-way, 
easements, and other interests in real property for the construction or installation of the Improvements, 
free and clear of all liens and encumbrances.   
 

(c) Survey Monumentation: 
 

(1) Subdivider shall place survey monumentation as described on the Map. 
 

(2) Subdivider shall replace or repair all survey monumentation that is destroyed or 
damaged as a result of Subdivider’s activities.  Any such repair or replacement shall be to the 
satisfaction and subject to the approval of City. 

 
Section 3.  Modification of Plans 
 
Subdivider agrees that, if during the construction of the Improvements, it is determined by City that 
revisions to the Plans are necessary in the interest of the public, Subdivider will undertake such design 
and construction changes required by City.  Said changes, if any, shall be confined to the premises owned 
by Subdivider. 
 
Section 4.  Security 
 

(a) Pursuant to California Government Code Section 66499.3(a), and the Municipal Code, 
Subdivider shall, concurrently with the execution hereof, furnish a surety bond in an amount equal to at 

3.c

Packet Pg. 79

A
tt

ac
h

m
en

t:
 S

u
b

d
iv

is
io

n
 Im

p
ro

ve
m

en
ts

 A
g

re
em

en
t 

H
en

ck
en

 O
ak

s 
w

it
h

 C
as

h
 D

ep
o

si
t 

 (
18

11
 :

 F
IN

A
L

 M
A

P
 A

P
P

R
O

V
A

L
 O

F
 H

E
N

C
K

E
N

 O
A

K
S

 -
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least one hundred percent (100%) of the Estimated Construction Cost of the Improvements as security 
guaranteeing the faithful performance of the Improvements and this Agreement (“Performance Bond”). 
 

Improvements and the City Engineer’s Estimated Costs of Improvements as of MAY 9, 
2018 are attached hereto as Exhibit “A” (“Estimated Construction Cost”). 
 

The Performance Bond shall be in a form substantially the same as Exhibit “B”. 
 

(b) Pursuant to California Government Code Section 66499.3(b), Subdivider shall, 
concurrently with the execution hereof, furnish a surety bond in an amount equal to one hundred percent 
(100%) of the Estimated Construction Cost of the Improvements (as listed in Section 4(a) above) as 
security guaranteeing the payment to the contractors, subcontractors and persons furnishing labor, 
materials, or equipment in connection with this Agreement (“Labor and Materials Bond”).  The Labor and 
Materials Bond shall be in a form substantially the same as Exhibit “C”. 
 

(c) Subdivider shall, upon completion of the Improvements, furnish a surety bond in an amount 
equal to fifty percent (50%) of the Estimated Construction Cost of the Improvements (as listed in Section 
4(a) above) to secure the guarantee and warranty of the work for a period of one year following the 
completion and acceptance thereof by the City Council (“Warranty Period”) against any defective work 
or labor performed, or defective materials furnished by Subdivider in connection with this Agreement 
(“Warranty Bond”).  The Warranty Bond shall be in a form substantially the same as Exhibit “E”. 
 

(d) Pursuant to Government Code Section 66499.9, any liability upon the security given for 
faithful performance of any act or agreement shall be limited to: 
 

(1) The performance of the work covered by the Agreement or the performance of the 
required act. 

 
(2) The performance of any changes or alterations in such work provided that all 

changes or alterations do not exceed ten percent of the original estimated cost of the Improvements.   
 

(3) The guarantee and warranty of the work for a period of one year following 
completion and acceptance thereof against any defective work or labor done or defective materials 
furnished in the performance of the Agreement or the performance of the act. 

 
(4) Costs and reasonable expenses and fees, including reasonable attorneys’ fees. 

 
(e) The surety on each bond and the form thereof shall be satisfactory to City.  The surety shall 

be furnished by a surety company authorized to write the same in the State of California and that is 
approved and accepted by the City’s risk manager. 
 

(f) Subdivider agrees to furnish any bonds required by the State or County for Improvements 
outside City’s jurisdiction. 
 

(g) The release of any securities shall be governed by the provisions of Government Code 
Section 66499.7. 
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(h) In lieu of providing the Performance Bond and the Labor and Material Bond required under 
subsection 4(a) and 4(b) hereinabove, Subdivider may provide City, at City’s sole option, with a cash 
deposit in an amount required pursuant to Morgan Hill Municipal Code section 17.32.190.A (one hundred 
percent of the Estimated Construction Cost to guarantee the construction or installation of all 
Improvements and an additional amount of one hundred percent of the Estimated Construction Cost to 
guarantee the payment to the Subdivider's contractor, subcontractors and to persons furnishing labor, 
materials or equipment for the construction or installation of Improvements) which cash deposit obligation 
of Subdivider shall be made, memorialized and agreed to by Subdivider through execution of a Cash 
Deposit Agreement Guaranteeing Improvements in substantially the form attached hereto as Exhibit “D”. 
 
Section 5.  Inspections 
 
At least fifteen (15) calendar days prior to the commencement of any work hereunder, Subdivider shall 
notify City in writing of the fixed start date of construction so that City shall be able to provide inspection 
services.  Subdivider shall at all times maintain proper facilities and provide safe access to all parts of the 
work site(s) for City inspections, including any workshops or plants where work related to the 
Improvements is being conducted. 
 
Subdivider shall pay and reimburse City for all expenses incurred by City for inspecting and checking all 
work to be performed under the provisions of the Municipal Code or this Agreement.  City Engineering 
plan checking and field improvement inspection costs are included in the Department of Public Works 
Fee Schedule which may be revised from time to time. 
 
Section 6. Timing of Performance 
 
Subdivider agrees to perform and complete all Improvements within eighteen (18) months from the date 
of the recording of the Final Map; provided however, the City Manager may extend the deadline for 
completion by not more than six (6) months at his reasonable discretion and determination that granting 
the extension will not be detrimental to the public welfare. No extension of this deadline for completion 
shall be made except upon the basis of a written application made by Subdivider stating fully the ground 
for the application and the facts relied upon for an extension.   
 
It is further agreed by and between Subdivider and City that any extension granted shall in no way affect 
the validity of this Agreement or release the surety(ies) on any bond attached hereto or the financial 
institution guaranteeing the same. Subdivider further agrees to maintain the securities described in Section 
4 above in full force and effect during the terms of this Agreement, including any extensions of time as 
may be granted, and until such time as the Improvements have been accepted for maintenance by City 
 
Section 7. Work Performance and Warranty 
 

(a) Subdivider shall construct, at Subdivider’s own expense, all of the Improvements in a good 
and workmanlike manner, and furnish all required materials incident thereto, in accordance with the Plans 
and to the satisfaction of City, including any changes required by City which in City’s opinion are 
necessary to complete the Improvements. 
 

(b) All work shall be conducted and completed in accordance with the Plans and federal, state, 
Municipal Code, laws, ordinances, and regulations. For any Improvements partially completed prior to 
this Agreement, Subdivider agrees to complete the Improvements in accordance with this Agreement. 
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(c) Neither Subdivider, nor any of Subdivider’s agents or contractors in connection with 

Subdivider’s obligations under this Agreement are, or shall be considered to be, employees or agents of 
City. 
 

(d) The work performance for the Improvements shall not be deemed complete until such time 
as such Improvements have been accepted for maintenance by City. 
 

(e) Subdivider warrants that: (1) it has investigated the work to be performed under this 
agreement, (2) it has investigated the site of the work and is aware of all conditions there; and (3) it 
understands the difficulties and restrictions of the work under this Agreement.  Should Subdivider discover 
any conditions materially differing from those inherent in the Improvements or work or as represented by 
City, it shall immediately inform City and shall not proceed, except at Subdivider’s risk, until written 
instructions are received from City. 

(f) Subdivider guarantees and warrants the work required by this Agreement and agrees to 
remedy any defects in the Improvements or work arising from faulty or defective materials or construction 
occurring within one year after its acceptance.  Following notice, Subdivider shall, without delay or cost 
to City, repair, replace, or construct any defective or unsatisfactory portion of the Improvements.  City 
may, at its sole option, perform the repair or replacement itself if Subdivider or its surety has failed to 
commence repair within twenty (20) days after City has mailed written notice to Subdivider.  In such 
event, Subdivider or its surety agrees to pay the cost of repair and replacement to City, plus fifteen percent 
(15%); and City may recover such costs as a lien against the Subdivision.  City may proceed immediately 
to make repairs should an emergency arises.  
 
Section 8.  Acquisition and Dedication of Easements or Rights-of-Way 
 

(a) No construction or installation of the Improvements shall be commenced before: 
 

(1) The offer of dedication to City of appropriate rights-of-way, easements, or other 
interests in real property for the Improvements, which offer of dedication shall be irrevocable and 
remain open pursuant to California Government Code Section 66477.2, and authorization from the 
property owner to allow construction or installation of Improvements, or 

 
(2) The dedication to, and acceptance by, City of appropriate rights-of-way, easements, 

or other interests in real property, as determined by the City Engineer, or 
 

(3) The issuance by a court of competent jurisdiction pursuant to state Eminent Domain 
Law of an order of possession.  

 
(b) Except as otherwise provided by this Agreement, City rejects all lands, rights-of-way, and 

easements offered for dedication on the Final Map of the Subdivision.  All such offers shall, however, 
remain open, and shall constitute irrevocable offers of dedication in accordance with Government Code 
Section 66477.2.  All such offers may be accepted by City in its sole discretion at any later date without 
further notice to Subdivider as provided by law.  By way of explanation only, it is the current intention of 
City to accept all or part of the irrevocable offers to dedicate upon acceptance of the Improvements called 
for in this Agreement. 
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(c) Nothing in this Section 8 shall be construed as authorizing or granting an extension of time 
to Subdivider. 
  
Section 9. Indemnity  
 
Subdivider hereby agrees to save harmless and indemnify, including, without limitation, City’s defense 
costs (including reasonable attorney’s fees), from and against any and all suits, actions, or claims, of any 
character whatever, brought for, or on account of any injuries or damages sustained by any person or 
property resulting or arising, or alleged to have resulted or arisen, from Subdivider or Subdivider’s 
contractors, subcontractors, agents, or employees activities, omissions or operations pursuant to this 
Agreement.  Should City be named in any suit, or should any claim be brought against it by suit or 
otherwise, whether the same be groundless or not, arising out of this Agreement, or its performance, 
Subdivider will defend City, (at City’s request and with counsel satisfactory to City) and will indemnify 
City for any judgment rendered against it or any sums paid out in settlement or otherwise. 
 
Subdivider shall defend, indemnify, and hold harmless City and its elective and appointive boards, 
officials, officers, agents, employees and volunteers from any claim, action, or proceeding to review, set 
aside, void, or annul an approval of City concerning the Map and acts made in respect thereof, provided 
any such action is brought within the time period provided for in California Government Code Section 
66499.37. 
 
City shall promptly notify Subdivider of any claim, action, or proceeding, and cooperate fully in the 
defense of any claim, action, or proceeding. 
 
It is expressly understood and agreed that this Section 9 will survive termination of this Agreement. 
 
Section 10. Insurance  
 
Concurrent with the execution of this Agreement, Subdivider is required to procure and provide proof of 
the insurance coverage required by this section in the form of certificates and endorsements. The 
required insurance must cover the activities of Subdivider and its Subcontractors relating to or arising 
from the performance of work associated with the Improvements, and must remain in full force and 
effect at all times during the period covered by the Agreement, including any extensions of time as may 
be granted, and until such time as the Improvements have been accepted for maintenance by City. The 
coverages may be arranged under a single policy for the full limits required or by a combination of 
underlying policies with the balance provided by excess or “umbrella” policies, provided each such 
policy complies with the requirements set forth herein. Any deductibles or self-insured retentions must 
be declared to and approved by City.  If the Subdivider will utilize the services of a General Contractor 
to perform all of the work associated with the Improvements, then Subdivider may opt to have all 
coverages provided by Subdivider’s General Contractor, provided that a written contract is executed 
between Sudivider and the General Contractor whereby the written contract specifically required 
General Contractor to fulfill all of the City insurance requirements as outlined in this Agreement, 
including all endorsements in favor of the City. Verification of the written contract must be provided to 
City upon request.  If Subdivider fails to provide any of the required coverage in full compliance with 
the requirements outlined in this Agreement, City shall issue a stop work order, or terminate the 
Agreement for default. Subdivider further understands that City reserves the right to modify the 
insurance requirements set forth herein, with thirty (30) days’ notice provided to Subdivider, at any time 
as deemed necessary to protect the interests of City. 
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(a) Policies and Limits.  The following insurance policies and limits are required for this 
Agreement: 
 

(1) Commercial General Liability Insurance (“CGL”):  Subdivider shall maintain 
CGL and shall include coverage for liability arising from Subdivider’s or its 
Subcontractor’s acts or omissions in the performance of work associated with the 
Improvements against claims and liabilities for personal injury, death, or property 
damage providing protection in the minimum amount of: (i) five million dollars 
($5,000,000.00) combined single limit each occurrence and either a general aggregate 
limit of ten million dollars ($10,000,000.00) or a general aggregate limit of five million 
dollars ($5,000,000) as applied on a “per project” or “per location” basis, or (ii) the 
maximum amount of such insurance available to Subdivider under Subdivider’s 
combined insurance policies (including any excess or “umbrella” policies), whichever is 
greater. Further, if CGL coverage is being provided by Subdivider’s General Contractor 
pursuant to Section 10, General Contractor may elect to insure the CGL exposures under 
an “Owners and Contractors Protective Liability Policy (OCP)” on which the City is 
included as an additional insured. 

 
a. CGL policy may not exclude explosion, collapse, underground excavation 

hazard, or removal of lateral support. 
 

b. CGL policy must include contractor’s protected coverage, blanket 
contractual, and completed operations. 

 
(2) Workers’ Compensation Insurance and Employer’s Liability:  Subdivider shall 
maintain Workers Compensation coverage, as required by law. The policy must comply 
with the requirements of the California Workers’ Compensation Insurance and Safety Act 
and provide protection in the minimum amount of: (i) one million dollars ($1,000,000.00) 
for any one accident or occurrence, or (ii) the maximum amount of such insurance 
available to Subdivider under Subdivider’s combined insurance policies (including any 
excess or “umbrella” policies), whichever is greater. If Subdivider is self-insured, 
Subdivider must provide its Certificate of Permission to Self-Insure, duly authorized by 
the State of California Department of Industrial Relations. 

 
(3) Automobile Liability: Subdivider shall maintain Automobile Liability covering all 
owned, non-owned and hired automobiles (if Subdivider does not own automobiles, then 
Subdivider shall maintain Hired/Non-owned Automobile Liability) against claims and 
liabilities for personal injury, death, or property damage providing protection in the 
minimum  amount of: (i) one million dollars ($1,000,000.00) combined single limit, or 
(ii) the maximum amount of such insurance available to Subdivider under Subdivider’s 
combined insurance policies (including any excess or “umbrella” policies), whichever is 
greater.  

 
(4) Pollution (Environmental) Liability: The performance of Subdivider’s work or 
service under this Agreement involves handling of hazardous materials, contaminated 
soil disposal, and/or a risk of accidental release of fuel oil, chemicals or other toxic gases 
or hazardous materials. Subdivider shall procure and maintain Pollution Liability 
covering Subdivider's liability for bodily injury, property damage and environmental 
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damage resulting from pollution and related cleanup costs arising out of the work or 
services to be performed under this Agreement. Coverage shall be provided for both work 
performed on site, as well as during the transport of hazardous materials. Such coverage 
shall be in the minimum amount of: (i) one million dollars ($1,000,000.00) for any one 
accident or occurrence, or (ii) the maximum amount of such insurance available to 
Subdivider under Subdivider’s combined insurance policies (including any excess or 
“umbrella” policies), whichever is greater.  

 
(b) Required Endorsements.  Subdivider shall provide proof of the following endorsements, 

listed for each policy for which endorsements are required, as outlined below. Further, if coverages are 
being provided by Subdivider’s General Contractor pursuant to Section 10, endorsements may not be 
restricted to work performed “under a written contract” (i.e. “blanket endorsements”). 
 

(1) ALL Policies: 
 

“Waiver of Subrogation” - Each required policy must include an endorsement providing 
that the carrier agrees to waive any right of subrogation it may have against the City of 
Morgan Hill and the City’s elected or appointed officials, boards, agencies, officers, 
agents, employees, and volunteers. 

 
(2) ALL Policies except Workers’ Compensation: 

 
“Additionally Insured” – The City of Morgan Hill, its elected or appointed 
officials, boards, agencies, officers, agents, employees, and volunteers are named 
as additional insureds. 

 
(3) General Liability: 

 
a. “Primary and Non-Contributing” - Insurance shall be primary non-
contributing; 

 
b. “Separation of Insureds” - The inclusion of more than one insured will not 
operate to impair the rights of one insured against another, and the coverages 
afforded will apply as though separate policies have been issued to each insured. 

 
(c) Subcontractors.  Subdivider must ensure that each Subcontractor is required to maintain 

the same insurance coverage required under this Section 10 as appropriate based on each subcontractor’s 
scope of work, with respect to its performance of work associated with the Improvements, including 
those requirements related to the additional insureds and waiver of subrogation. 
 

(d) Qualification of Insurers. All insurance required pursuant to this Agreement must be 
issued by a company licensed and admitted, or otherwise legally authorized to carry out insurance 
business in the State of California, and each insurer must have a current A.M. Best's financial strength 
rating of “A” or better and a financial size rating of “VIII” or better. 
 

(e) Certificates.  Subdivider shall furnish City with copies of all policies or certificates as 
outlined herein, whether new or modified, promptly upon receipt. No policy subject to Subdivider’s 
agreement with City shall be reduced, canceled, allowed to expire, or materially changed except after 
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thirty (30) days' notice by the insurer to City, unless due to non-payment of premiums, in which case ten 
(10) days written notice must be made to City. Certificates, including renewal certificates, may be 
mailed electronically to riskmgmt@morganhill.ca.gov or delivered to the Certificate Holder address 
provided herein. 
 

Certificate Holder address: 
 

City of Morgan Hill 
 Attn: Risk Management 
 17575 Peak Avenue 

Morgan Hill, CA  95037 
 
Section 11.  Permits and Requisite Fees 
 

(a) Subdivider shall pay all current fee obligations in the total amount of $301,831 due under 
City Resolution No. 5592, as amended, in accordance with the Department of Public Work fee schedule, 
as follows: 
 

(1) $88,275 payable at the time of recording of the Final Map, and  
 

(2) $213,556 payable on a pro-rata basis for each individual lot in the Subdivision prior 
to final inspection of each and every residence. 

 
(3) All fees payable pursuant to this Subsection (a) constitutes valid and due 

consideration for City’s approval of the Final Map, and amounts set forth are estimates that are 
subject to change prior to the issuance of building permit(s), subject to resolution or ordinance of 
the City Council.   

  
(b) Subdivider shall, at its expense, obtain all necessary permits and licenses for the 

construction of the Improvements, give all necessary notices, and pay all fees and taxes required by law. 
 

(c) Subdivider shall obtain a City of Morgan Hill Business License. 

(d) Subdivider agrees to procure, at its expense, any necessary permits for Improvements 
outside City’s jurisdiction. 
 
Section 12. On-Site Supervision 
 
Subdivider shall designate an on-site supervisor, satisfactory to City, who shall be on the work site(s) at 
all times during the construction of the Improvements, and who has the authority to act on behalf of 
Subdivider when communicating with City personnel. 
 
Section 13. Waiver 
 
Waiver by City or Subdivider of any breach of any of the provisions of the Agreement shall not constitute 
a waiver of any other provision, nor a waiver of any subsequent breach or violation of the same or any 
other provision of this Agreement. Acceptance by City of any work by Subdivider shall not be a waiver 
of any of the provisions of this Agreement. 
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Section 14. Notices.  All notices shall be personally delivered or mailed, via first class mail to the below 
listed addresses.  These addresses shall be used for delivery of service of process.  Notices shall be 
effective five (5) days after date of mailing, or upon date of personal delivery. 

 
 a. Address of Subdivider is as follows: 
   

c/o Harry Guidotti 
  Reliance Development LLC 
  465 Bel Air Way 

Morgan Hill, CA 95037 
   
 b. Address of City is as follows: 

 
City Engineer 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

With a copy to: 
 
City Clerk 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 
 

Section 15.  Noncompliance 
 
If City determines that Subdivider is in violation of any federal, state, County or City laws, ordinances, 
rules, regulations, and requirements, and/or the terms and provisions of this Agreement, it may issue a 
cease and desist order, stop work order, or other action City deems necessary. 
 
Section 16. Notice of Breach and/or Default 
 
City may serve written notice upon Subdivider and surety of breach of this Agreement or of any portion 
thereof, and default of Subdivider for any of the following circumstances: 
 

(a) Subdivider refuses or fails to complete the Improvements as required in Section 6 above. 
 

(b) Subdivider refuses or fails to perform or cure any defects in the Improvements as required 
in Section 7. 
 

(c) Subdivider is insolvent, is subject to a receivership, or files any petition in bankruptcy, 
either voluntary or involuntary which Subdivider fails to discharge within thirty (30) days. 
 

(d) The commencement of a foreclosure action against the Subdivision or any portion thereof, 
or any conveyance in lieu of or in avoidance of foreclosure. 
 

(e) Subdivider or any of Subdivider’s contractors, subcontractors, agent, or employees 
materially violates any of the provisions of this Agreement and not cure the violation within a reasonable 
time. 
 
Section 17. Performance by Surety or City 
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(a) In the event of a material breach and/or default by Subdivider, Subdivider’s surety shall 
have the duty to take over and complete the Improvements. 
 

(b) If the surety, within a reasonable time after receiving notice of Subdivider’s default does 
not provide City written notice to take over the performance of this Agreement or if the surety does not 
commence performance thereof within the time specified in such notice to City, City may take over the 
construction of the Improvements and prosecute the same to completion, by contract or by any method 
City may deem advisable, on behalf and at the expense of Subdivider, and Subdivider’s surety shall be 
liable to City for any excess cost or damages incurred by City thereby. In such event, City, without liability 
for so doing, may take possession of and utilize such materials, appliances, and other property belonging 
to Subdivider as may be on the work site(s) and necessary therefore to complete the Improvements. 
 

(c) City shall have the right to draw upon or utilize the appropriate security provided for in 
Section 4 to recover costs and damages to City damages.  The right of City to draw upon or utilize the 
security is additional and not in lieu of any other remedy available to City at law or in equity.  The parties 
agree that the estimated costs and security amounts may not reflect the actual cost of construction or 
installation of Improvements, and therefore, City damages for Subdivider’s default shall be measured by 
the cost of completing the required Improvements.   
 

(d) Failure of Subdivider to comply with terms of this Agreement shall constitute consent to 
filing by City of a notice of violation against all lots in the Subdivision, or to rescind the approval or 
otherwise revert the Subdivision to acreage.  The remedies provided in this Subsection (d) are in addition 
to and not in lieu of other remedies available to City. 
 

(e) In the event that Subdivider fails to perform any obligation under this Agreement, 
Subdivider agrees to pay all costs and expenses incurred by City in securing performance of such 
obligation, including the costs of suit and reasonable attorney’s fees. 
 

(f) The failure by City to take an enforcement action with respect to a default, or to declare a 
breach, shall not be construed as a waiver of that default or breach or subsequent default or breach. 
 
Section 18. Successors in Interest 
 
This Agreement shall inure to the benefit of, and be binding upon, the successors and assigns of the parties.  
It shall be recorded in the Office of the Recorder of Santa Clara County concurrently with the Final Map 
of the Subdivision and shall constitute a covenant running with the land and an equitable servitude upon 
the real property within the Subdivision.  It shall be the responsibility of City to cause the executed 
Agreement to be recorded.  

Section 19. Effective Date 
 
This Agreement shall be effective as of the date and year first above written. 
 
Section 20. Amendment of Agreement 
 
This Agreement may only be amended by mutual consent of the original parties or their successors in 
interest, provided that any such amendment is executed in writing by the parties to be bound thereby.   
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 12 of 13     Version: January 2018 

Section 21. Execution 
 
By signing this Agreement, the person signing states that he or she is authorized to enter into contracts on 
behalf of Subdivider. The undersigned, on behalf of Subdivider, binds Subdivider, its partners, successors, 
executors, administrators, and assigns with respect to the terms and conditions of this Agreement. 
 
Section 22.  Non-Liability of Officials and Employees of City.   

No official or employee of City shall be personally liable for any default or liability under this Agreement. 

Section 23.  Law to Govern: Venue 

The law of the State of California shall govern this Agreement. In the event of litigation between the 
parties, the action must be filed in the Santa Clara County Superior Court. 
 
Section 24. Limitations Upon Subcontracting and Assignment.   

Neither this Agreement or any portion shall be assigned by Subdivider without prior written consent of 
City. 

/ /  

 

/ /  

 

/ /  

 

/ /  

 

/ /  

 

/ /  

 

/ /  
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Section 25. Miscellaneous 
 

(a) Compliance with Law:  Subdivider shall comply with all applicable laws, ordinances, 
codes, and regulations of the federal, state, and local government. 
 

(b) Non-Discrimination.  Subdivider covenants there shall be no discrimination based upon 
race, color, creed, religion, gender, marital status, age, disability, national origin, ancestry, or sexual 
orientation in any activity pursuant to this Agreement. 
 

(c) Conflict of Interest and Reporting.  Subdivider shall at all times avoid conflict of interest 
or appearance of conflict of interest in performance of this Agreement. 
 

(d) Time of Essence.  Time is of the essence in the performance of this Agreement. 
 

(e) Interpretation.  This Agreement shall be interpreted as though prepared by both parties. 
 

(f) Preservation of Agreement.  Should any provision of this Agreement be found invalid or 
unenforceable, the decision shall affect only the provision interpreted, and all remaining provisions shall 
remain enforceable.  

 
 IN WITNESS THEREOF, these parties have executed this Agreement on the day and year shown 
below. 

[TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS:  (1) CHAIRPERSON OF THE BOARD, PRESIDENT, 
OR VICE PRESIDENT; AND (2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR 
ASSISTANT TREASURER.] 

CITY OF MORGAN HILL  "Subdivider" 

RELIANCE DEVELOPMENT LLC 
A California Limited Liability Company 

By:         By: 
     ______________________________    ____________________________ 
      Christina J. Turner, City Manager    Print Name and Title 
         (If Corporation, must be Chairperson of the  
Date: ____________________     Board, President, or Vice President) 
 
ATTEST:        Date: ___________________ 
By:          
    ______________________________    By: 
    Michelle Wilson, Deputy City Clerk    _____________________________ 
Date: _____________________     Print Name and Title 
 
APPROVED AS TO FORM:     (If Corporation, must be Secretary, Assistant  
By:         Secretary, CFO, or Assistant Treasurer) 
     _____________________________     
     Donald A. Larkin, City Attorney     Date: _____________________ 
Date: _____________________ 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 
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EXHIBIT “A” 

IMPROVEMENTS AND  

ESTIMATED COSTS OF IMPROVEMENTS 

AS OF MAY 9, 2018 
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SUBTOTAL WATER SYSTEM $83,500  

 

SUB TOTAL $110,750 

10% CONTINGENCY $11,075  

TOTAL $121,825
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Performance Bond 
Page 1 of 4 

Version: October 2016 
 

EXHIBIT “B” 
PERFORMANCE BOND 

 (100% of Engineer’s Estimate) 

 Bond No.:  

 Premium:  

  
Whereas, the City Council of the City of Morgan Hill, State of California, and RELIANCE 
DEVELOPMENT LLC (hereinafter designated as "principal") have entered into a Subdivision 
Improvement Agreement: 

 
RELIANCE DEVELOPMENET LLC 

HENCKEN OAKS – TRACT NO. 10448 
 

whereby principal agrees to install and complete certain designated public improvements, which 
said agreement, dated ___________________, 2018, and identified as project HECKEN OAKS 
– TRACT NO. 10448, is hereby referred to and made a part hereof; and 

Whereas, said principal is required under the terms of said agreement to furnish a bond for the 
faithful performance of said agreement. 

Now, therefore, we, the principal and _____________________________________________, 
as surety, are held and firmly bound unto the City of Morgan Hill, hereinafter called "City", in 
the penal sum of One Hundred Twenty One Thousand Eight Hundred Twenty Five dollars 
($121,825) lawful money of the United States, for the payment of which sum well and truly to be 
made, we bind ourselves, our heirs, successors, executors and administrators, jointly and 
severally, firmly by these presents. 

The Surety's office is located at_________________________, 

Telephone No.____________; the Surety is licensed to do business in the State of California; and 
the California Insurance Agent's License No., address, and telephone number are as follows: 

 License No.:   

 Address:   

 Telephone No.: .  

 

The non-resident agent for the Surety, if any, is a party to the transaction: 
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Version: October 2016 
 

 Name of non-resident agent:   

 Non-resident agent's office address:   

    

 Telephone No.:   

 

The condition of this obligation is such that if the above bounded principal, his or its heirs, 
executors, administrators, successors or assigns, shall in all things stand to and abide by, and 
well and truly keep and perform the covenants, conditions and provisions in the said agreement 
and any alteration thereof made as therein provided, on his or their part, to be kept and 
performed at the time and in the manner therein specified, and in all respects according to their 
true intent and meaning, and shall indemnify and save harmless City, its officers, agents and 
employees, as therein stipulated, then this obligation shall become null and void; otherwise it 
shall be and remain in full force and effect. 

As a part of the obligation secured hereby and in addition to the face amount specified therefor, 
there shall be included costs and reasonable expenses and fees, including reasonable attorney's 
fees, incurred by City in successfully enforcing such obligation, all to be taxed as costs and 
included in any judgment rendered. 

The surety hereby stipulates and agrees that no change, extension of time, alteration or addition 
to the terms of the agreement or to the work to be performed thereunder or the specifications 
accompanying the same shall in anywise affect its obligations on this bond, and it does hereby 
waive notice of any such change, extension of time, alteration or addition to the terms of the 
agreement or to the work or to the specifications. 

Executed this  day of  20  . 

 

   

Principal  Principal 

 

By:     

Surety   

3.c

Packet Pg. 95

A
tt

ac
h

m
en

t:
 S

u
b

d
iv

is
io

n
 Im

p
ro

ve
m

en
ts

 A
g

re
em

en
t 

H
en

ck
en

 O
ak

s 
w

it
h

 C
as

h
 D

ep
o

si
t 

 (
18

11
 :

 F
IN

A
L

 M
A

P
 A

P
P

R
O

V
A

L
 O

F
 H

E
N

C
K

E
N

 O
A

K
S

 -



 

Performance Bond 
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Version: October 2016 
 

By:     

Attorney-in Fact   

 

By:     

California Resident Agent   

 

By:     

Non-resident Agent - Attorney-in-Fact   

APPROVED: 

 

    

Scott Creer, City Engineer     

 

Date:      

 

 

APPROVED AS TO FORM: 

 

By:      

Donald A. Larkin, City Attorney   

Date:      

 

(Acknowledgment on following page.) 
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Version: October 2016 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 
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Labor and Material Bond 
Page 1 of 4 

Version: August 2017 
 

EXHIBIT “C” 
LABOR AND MATERIAL BOND 

 (100% of Engineer’s Estimate) 

 Bond No.:  

 Premium:  

 

Whereas, the City Council of the City of Morgan Hill, State of California, and RELIANCE 
DEVELOPMENT LLC (hereinafter designated as "the principal") have entered into a 
Subdivision Improvement Agreement: 

 
RELIANCE DEVELOPMENT LLC 

HENCKEN OAKS – TRACT NO. 10448 
 

whereby the principal agrees to install and complete certain designated public improvements, 
which agreement, dated ___________________, 2018, and identified as project HENCKEN 
OAKS – TRACT NO. 10448, is hereby referred to and made a part hereof; and 
 
Whereas, under the terms of the agreement, the principal is required before entering upon the 
performance of the work, to file a good and sufficient payment bond with the City of Morgan Hill 
to secure the claims to which reference is made in Title 3 (commencing with Section 9000) of Part 
6 of Division 4 of the Civil Code of the State of California. 
Now, therefore, the principal and the undersigned as corporate surety, and their successors and 
assigns are held firmly bound unto the City of Morgan Hill, hereinafter called "City," and all 
contractors, subcontractors, laborers, materialmen, and other persons employed in the 
performance of the agreement and referred to in Title 3 (commencing with Section 9000) of Part 
6 of Division 4 of the Civil Code in the sum of One Hundred Twenty One Thousand Eight 
Hundred Twenty Five dollars ($121,825), for materials furnished or labor thereon of any kind, 
or for amounts due under the Unemployment Insurance Act with respect to this work or labor, 
that the surety will pay the same in an amount not exceeding the amount hereinabove set forth, 
and also in case suit is brought upon this bond, will pay, in addition to the face amount thereof, 
costs and reasonable expenses and fees, including reasonable attorney's fees, incurred by City in 
successfully enforcing this obligation, to be awarded and fixed by the court, and to be taxed as 
costs and to be included in the judgment therein rendered. 

It is hereby expressly stipulated and agreed that this bond shall inure to the benefit of any and all 
persons, companies, and corporations entitled to file claims under Title 3 (commencing with 
Section 9000) of Part 6 of Division 4 of the Civil Code, so as to give a right of action to them or 
their assigns in any suit brought upon this bond. 
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Should the condition of this bond be fully performed, then this obligation shall become null and 
void, otherwise it shall be and remain in full force and effect. 

The Surety's office is located at _________________________, 

Telephone No. __________; the Surety is licensed to do business in the State of California; and 
the California Insurance Agent's License No., address, and telephone number as follows: 

 License No.:   

 Address:   

 Telephone No.: .  

 

The following non-resident agent, if any, for the Surety is a party to the transaction: 

 Name of non-resident agent: ,  

 Non-resident agent's office address:   

    

 Telephone No.: .  

 

The surety hereby stipulates and agrees that no change, extension of time, alteration, or addition 
to the terms of the agreement or the specifications accompanying the same shall in any manner 
affect its obligations on this bond, and it does hereby waive notice of any such change, 
extension, alteration, or addition. 

Executed this  day of  20  . 

 

   

Principal  Principal 

 

By:     

Surety   
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By:     

Attorney-in Fact   

 

By:     

California Resident Agent   

 

By:     

Non-resident Agent - Attorney-in-Fact   

 

APPROVED: 

    

Scott Creer, City Engineer    

 

Date:      

 

APPROVED AS TO FORM: 

By:      

Donald A. Larkin, City Attorney   

Date:      

 

(Acknowledgment on following page.)
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 
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CASH DEPOSIT AGREEMENT 
GUARANTEEING IMPROVEMENTS 

Page 1 of 4 
Version: December 2017 

 

EXHIBIT “D” 
CASH DEPOSIT AGREEMENT GUARANTEEING IMPROVEMENTS 

 
HENCKEN OAKS – TRACT NO. 10448 

RELIANCE DEVELOPMENT LLC 
 

THIS AGREEMENT is made this ____ day of ____________, 2018, by the City of 
Morgan Hill, a municipal corporation, ("City"), and RELIANCE DEVELOPMENT LLC, a 
California Limited Liability Company ("Subdivider"). 

RECITALS 
 

The following Recitals are a substantive part of this Agreement: 
 

1. This Agreement is entered into pursuant to Sections 17.32.180 and 17.32.190 of the City 
of Morgan Hill's Municipal Code. 
 
2. City has entered into a Subdivision Improvement Agreement with Subdivider pertaining to 
the development on Tract No. 10448 or APN#767-08-035,036,037,038 and commonly known as 
HENCKEN OAKS, and the Subdivision Improvement Agreement shall be referenced for further 
particulars of the subdivision.  This Cash Deposit Agreement (“Agreement”) is intended to fulfill 
the requirements for Performance/Labor & Material Bonds as set forth in the Subdivision 
Improvement Agreement. 
 

AGREEMENT 
 

THE PARTIES MUTUALLY AGREE AS FOLLOWS: 
 

1. Deposit. That Subdivider has deposited the cash sum (cash, certified check, or cashier’s 
check) of Two Hundred Forty Three Thousand Six Hundred Fifty Dollars ($243,650) in 
lawful money of the United States of America herein called "Deposit Sum", with City.  This 
Deposit Sum represents one hundred percent of the City Engineer’s Estimated Costs of 
Improvements to guarantee the construction or installation of all Improvements by the Subdivider, 
and an additional one hundred percent of the City Engineer’s Estimated Costs of Improvements to 
guarantee the payment to the subdivider's contractor, subcontractors and to persons furnishing 
labor, materials or equipment for the construction or installation of improvements required by the 
Subdivision Improvement Agreement between City and Subdivider.  The Subdivision 
Improvement Agreement is attached hereto and incorporated herein as Exhibit "A", and Subdivider 
certifies and warrants that they have reviewed the Subdivision Improvement Agreement and agree 
to be bound by relevant provisions of such Agreement. 
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CASH DEPOSIT AGREEMENT 
GUARANTEEING IMPROVEMENTS 

Page 2 of 4 
Version: December 2017 

 

 
2. Additional Deposits.  In the event the Deposit Sum is insufficient to complete and/or repair 
the public improvements, Subdivider will deposit with City such additional sum in lawful money 
of the United States of America as an additional deposit in such amount that will be required to 
complete the public improvements; said additional deposit to be subject to the terms of this 
Agreement. 
 
3. Release of Security.  The release of any securities shall be governed by the provisions of 
Section 17.32.230 of the Morgan Hill Municipal Code.   
 

a. Performance Security.  Upon City acceptance of the improvements, City can disburse up 
to fifty percent of the funds guaranteeing performance.  In lieu thereof, if Subdivider 
submits a Warranty Bond in the amount of fifty percent of the funds guaranteeing 
performance, City can disburse all of the funds guaranteeing performance.  One (1) year 
after City's acceptance of the improvements, upon written approval of the City Engineer, 
remaining funds can be disbursed by City, or the Warranty Bond may be released.   

b. Payment Security.  The funds on deposit to guarantee payment of labor and materials shall 
be held until the end of any claim period established by law.  The amount shall then be 
reduced to an amount equal to the total claimed by all claimants for whom claims of lien 
have been recorded and notice thereof given in writing, and if no such claims have been 
recorded, the securities shall be released in full. 

 
4. City Substitution for Subdivider.  In the event Subdivider fails to properly perform under 
the Subdivision Improvement Agreement, and City exercises its right to perform the contract itself 
or to subcontract work to a third party pursuant to the Subdivision Improvement Agreement, then 
Subdivider agrees that all funds then remaining shall remain deposited with City for disbursement 
to parties actually performing the work. 
 
5. Non-Liability of Officials and Employees of City.  No official or employee of City shall 
be personally liable for any default or liability under this Agreement. 
 
6. Independent Contractor.  It is agreed to that Subdivider and Subdivider's contractors, 
subcontractors, agents, or employees shall act and be independent contractors and not agents or 
employees of City. 
 
7. Subdivision Agreement.  This Agreement shall include the Subdivision Agreement which 
is incorporated herein.  In the event of any inconsistency between the terms of the Subdivision 
Agreement and this Agreement, the Subdivision Agreement shall govern. 
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8. Indemnity.  All indemnity provisions of the Subdivision Improvement Agreement shall 
apply with full force to this Agreement.  City shall not be liable to Subdivider, Subdivider's 
contractors, subcontractors, agents, or employees for any payment under this agreement; liability 
for full repayment under the Subdivision Improvement Agreement shall be the sole responsibility 
of Subdivider. 
 
9. Limitations Upon Subcontracting and Assignment.  Neither this Agreement nor any 
portion shall be assigned by Subdivider without prior written consent of City. 
 
10. Authority to Execute.  The persons executing this Agreement on behalf of entities 
represent and warrant that they are duly authorized to sign on behalf of the entities and to bind the 
entities fully to each and all of the obligations set forth in this Agreement. 
 
11. Modification.  This Agreement constitutes the entire agreement between the parties and 
supersedes any previous agreements, oral or written.  This Agreement may be modified on 
provisions waived only by subsequent mutual written agreement executed by City and Subdivider. 
 
12. California Law.  This Agreement shall be construed in accordance with the laws of the 
State of California.  This Agreement was entered into and is to be performed in the County of 
Santa Clara.  Any action or dispute arising out of this Agreement shall only be brought in Santa 
Clara County. 
 
13. Interpretation.  This Agreement is a negotiated document and shall be deemed to have 
been drafted jointly by both parties, and no rule of construction or interpretation shall apply against 
any particular Party bases on a contention that the Agreement was drafted by one of Parties 
including, but not limited to, California Civil Code § 1654, the provisions of which are hereby 
waived.  This Agreement shall be construed and interpreted in a neutral manner.  
 
// 
 
// 
 
// 
 
// 
 
// 
 
//  
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14. Preservation of Agreement.  Should any provision of this Agreement be found invalid or 
unenforceable, the decision shall affect only the provision interpreted, and all remaining provisions 
shall remain enforceable. 
 

IN WITNESS THEREOF, these parties have executed this Agreement on the day and 
year shown below. 

 
[TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS:  (1) CHAIRPERSON OF 
THE BOARD, PRESIDENT, OR VICE PRESIDENT; AND (2) SECRETARY, ASSISTANT 
SECRETARY, CHIEF FINANCIAL OFFICER OR ASSISTANT TREASURER.] 

 
ATTEST:      CITY OF MORGAN HILL 
 
By:  __________________________   By:_______________________ 
Michelle Wilson, Deputy City Clerk   Christina J. Turner, City Manager 
Date:  _________________    Date:  _________________  
 
APPROVED:      "SUBDIVIDER" 

RELIANCE DEVELOPMENT LLC 
       A California Limited Liability Company 
 
By:  _________________________   By:_________________________ 
Scott Creer, City Engineer 
Date:  _______________________   Title:________________________ 
        

Date: ____________ 
APPROVED AS TO FORM: 
 
By:  _________________________   "SUBDIVIDER" 
Donald A. Larkin, City Attorney   RELIANCE DEVELOPMENT LLC 
Date:  _______________________   A California Limited Liability Company 

 
By:_________________________ 
 
Title:________________________ 

 
Date: ____________ 
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CASH DEPOSIT AGREEMENT 
GUARANTEEING IMPROVEMENTS 

Page 1 of 4 
Version: December 2017 

 

EXHIBIT “E” 
WARRANTY BOND 

(50% of Engineer’s Estimate) 

Bond No.:  

Premium:  

 

Whereas, the City Council of the City of Morgan Hill, State of California (hereinafter designated 
as “City”), and RELIANCE DEVELOPMENT LLC (hereinafter designated as “Principal”) 
have entered into a Subdivision Improvement Agreement (hereinafter “Agreement”): 

RELIANCE DEVELOPMENT LLC 
HENCKEN OAKS – TRACT NO. 10448 

 
whereby the Principal agrees to install and complete certain designated public improvements 
(hereinafter “Improvements”), which said Agreement, dated ___________________, 2018, and 
identified as project HENCKEN OAKS – TRACT NO. 10448, is hereby referred to and made a 
part hereof; and 

Whereas, under the terms of said Agreement, the Principal is required to furnish a bond to  
guarantee and warrant the work required by said Agreement for a period of one year following 
the completion and acceptance by the City of the Improvements, against any defective work or 
labor performed, or defective materials furnished by Principal.  

Now, therefore, we, the Principal and _________________________ as Surety, are held and 
firmly bound unto the City of Morgan Hill in the penal sum of Sixty Thousand Nine Hundred 
Thirteen Dollars ($60,913) for the payment of which sum well and truly to be made, we bind 
ourselves, our heirs, successors, executors and administrators, jointly and severally, firmly by 
these presents. 

If Principal faithfully carries out and performs its guarantee and warranty under the Agreement, 
and, on due notice from City, repairs and make good at its sole expense any and all defects in 
materials and workmanship in the Project which are discovered during the Warranty Period, or if 
Principal promptly reimburses City for all loss and damage that City sustains because of 
Principal’s failure to makes such repairs in accordance with the Agreement requirements, then 
Surety’s obligations under this Bond will be null and void.  Otherwise, Surety’s obligations will 
remain in full force and effect. 

Surety waives the provisions of Civil Code Sections 2819 and 2845.  Surety hereby stipulates 
and agrees that no change, extension of time, alteration, or addition to the terms of the agreement 
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CASH DEPOSIT AGREEMENT 
GUARANTEEING IMPROVEMENTS 

Page 2 of 4 
Version: December 2017 

 

or the specifications accompanying the same shall in any manner affect its obligations on this 
bond, and it does hereby waive notice of any such change, extension, alteration, or addition.  

 

Any notice to Surety may be given in the manner specified in the Agreement and delivered or 
transmitted to Surety as follows: 

 

Attn: _______________________________ 

Address: ____________________________ 

City/State/Zip: ________________________ 

Phone: _____________________________ 

Fax: _______________________________ 

Email: ______________________________ 

This Bond will be governed by California law, and any dispute pursuant to this Bond will be 
venued in the Superior Court of Santa Clara County, and no other place.  Surety will be 
responsible for City’s attorneys’ fees and costs in any action to enforce the provisions of this 
Bond. 

In witness whereof, this instrument has been duly executed by the principal and surety above 
named. 

SURETY:       Principal:  

Date:  _____________________   Date:  _____________________ 

s/ _________________________   s/ _________________________ 

Name: _____________________   Name: _____________________ 

Title: ______________________   Title: ______________________ 

 

(Attach Acknowledgment with Notary  
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CASH DEPOSIT AGREEMENT 
GUARANTEEING IMPROVEMENTS 

Page 3 of 4 
Version: December 2017 

 

Seal and Power of Attorney) 

 

APPROVED AS TO FORM: 

By:____________________________  

 Donald A. Larkin, City Attorney 

 

Date:__________________________  

 

END OF WARRANTY BOND 
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CASH DEPOSIT AGREEMENT 
GUARANTEEING IMPROVEMENTS 

Page 4 of 4 
Version: December 2017 

 

 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
 (ABOVE AREA FOR NOTARY SEAL) 
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RECORDING REQUESTED BY: 
 
CITY OF MORGAN HILL 
 
 
WHEN RECORDED MAIL DOCUMENT 
TO: 
 
CITY CLERK 
CITY OF MORGAN HILL 
17575 PEAK AVENUE 
MORGAN HILL, CA  95037 
 
 
RECORD AT NO FEE PER 
GOVERNMENT CODE SECTIONS 6103 
& 27383  

APN:767-08-035,036,037,038  SPACE ABOVE THIS LINE FOR RECORDER’S 
USE 

 

STORMWATER BEST MANAGEMENT PRACTICES,  
OPERATION, AND MAINTENANCE AGREEMENT  

 

THIS STORMWATER BEST MANAGEMENT PRACTICES OPERATION, AND MAINTENANCE 
AGREEMENT (“AGREEMENT”) is made and entered into this _____ day of 
___________________, 2018, by RELIANCE DEVELOPMENT LLC, a California Limited 
Liability Company, (hereinafter referred to as “COVENANTOR”) and the City of Morgan Hill 
(“CITY”).   CITY and COVENANTOR may be referred to individually as a "Party" or collectively as 
the "Parties" throughout this AGREEMENT. 

RECITALS:  

This AGREEMENT is made and entered into with reference to the following facts:  

A. CITY is authorized and required to regulate and control the disposition of storm and 
surface waters as set forth in CITY’s National Pollutant Discharge Elimination System permit. 
B. COVENANTOR is the owner of a certain tract or parcel of land more particularly described 
in Exhibit “A” attached hereto and incorporated herein by this reference (the “PROPERTY”).  
C. COVENANTOR desires to construct certain improvements of the kind or nature described 
in Morgan Hill Municipal Code Chapter 18.71 (the “ORDINANCE”) on the PROPERTY that may 
alter existing stormwater conditions on both the PROPERTY and adjacent lands.  
D. To minimize adverse impacts due to these anticipated changes in existing storm and 
surface water flow conditions, COVENANTOR is required by CITY to implement Best 
Management Practices (“BMPs”) and to build and maintain, at COVENANTOR’s expense, 
stormwater management facilities (“FACILITIES”), more particularly described and shown in the 
STORM WATER RUNOFF MANAGEMENT PLAN for Hencken Oaks Tract No. 10448 prepared 
by Giuliani & Kull, Inc. and dated April 23, 2018, which plans and any amendments thereto, are 
on file with CITY's Public Works Department, and are hereby incorporated by this reference.  
E. CITY has reviewed and approved the Stormwater Runoff Management Plan (the "PLAN") 
subject to the execution of this AGREEMENT. 
 

NOW, THEREFORE, in consideration of the benefit received and to be received by 
COVENANTOR, its successors, and assigns, as a result of CITY’s approval of the Stormwater 
Runoff Management Plan, COVENANTOR, hereby covenants and agrees with CITY as follows: 

 
1. Covenants Running With the Land; Property Subject to Agreement:  All of the real property 

described in Exhibit “A” shall be subject to this AGREEMENT. It is intended and 
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determined that the provisions of this AGREEMENT shall run with the land and shall be 
binding on all parties having or acquiring any right, title, or interest in the real PROPERTY 
or any portion thereof and shall be for the benefit of each owner of any of said parcels or 
any portion of said PROPERTY and shall inure to the benefit of and be binding upon each 
successor in interest of the owners thereof. Each and all of the limitations, easements, 
obligations, covenants, conditions, and restrictions contained herein shall be deemed to 
be, and shall be construed as, equitable servitudes, enforceable by any of the owners of 
any of the PROPERTY subject to this AGREEMENT against any other owner, tenant or 
occupant of the said PROPERTY, or any portion thereof. 

 
2. Responsibility for Installation, Operation, and Maintenance:  At its sole expense, 

COVENANTOR, its successors, and assigns, shall construct, operate, and perpetually 
maintain the FACILITIES in strict accordance with the PLAN and any amendments thereto 
that have been approved by CITY or required by the ORDINANCE. 

 
3. Facility Modifications:  At its sole expense, COVENANTOR, its successors, and assigns, 

shall make such changes or modifications to the FACILITIES as may be determined as 
reasonably necessary by CITY to ensure that the FACILITIES are properly maintained 
and continue to operate as originally designed and approved.  COVENATOR agrees that 
it shall not modify the BMPs and shall not allow BMP maintenance activities to alter the 
designed function of the FACILITIES from its original design unless approved by CITY 
prior to the commencement of the proposed modification or maintenance activity. 

 
4. Facility Inspections by CITY:  At reasonable times and in a reasonable manner as provided 

in the ORDINANCE, CITY, its agents, employees, and contractors shall have the right of 
ingress and egress to the FACILITIES and the right to inspect the FACILITIES in order to 
ensure that the FACILITIES are being properly maintained, are continuing to perform in 
an adequate manner, and are in compliance with the ORDINANCE, the PLAN and any 
amendments thereto approved by CITY.  

 
5. Failure to Perform Required Facility Repairs or Modifications:  Should either 

COVENANTOR or its successors and assigns fail to implement the BMPs, maintain the 
facilities, or correct any defects in the FACILITIES in accordance with the approved design 
standards and/or the PLAN, and in accordance with the law and applicable regulations of 
the ORDINANCE, after thirty (30) days from the date of the written notice from CITY, CITY 
shall have the right to enter the PROPERTY to perform remedial work, for which CITY will 
collect reimbursement for such work from COVENANTOR. Additionally, conditions from 
failure to implement the BMPs or to maintain or correct the FACILITIES shall be deemed 
a nuisance subject to abatement of such conditions as provided in Chapter 1.18 of the 
Morgan Hill Municipal Code.  In addition, CITY may pursue other such remedies as 
provided by law, including, but not limited to, such civil and criminal remedies set forth in 
the ORDINANCE. 

 
6. Indemnity:  COVENANTOR, its successors, and assigns, shall defend, indemnify, and 

hold CITY harmless of and from any and all claims, liabilities, actions, causes of action, 
and damages for personal injury and property damage, including, without limitation, 
reasonable attorneys’ fees, arbitration fees, or costs and court costs, arising out of or 
related to COVENANTOR’s, its successors’, and/or assigns’ construction, operation, or 
maintenance of the FACILITIES except claims, liabilities, actions, causes of action, and 
damages that arise out of CITY’s sole negligence or willful misconduct or the sole 
negligence or willful misconduct of any of CITY'S employees, agents, representatives, 
contractors, vendors, or consultants. 

 
7. Obligations and Responsibilities of COVENANTOR:  Initially, COVENANTOR is solely 

responsible for the performance of the obligations required hereunder and, to the extent 
permitted under applicable law, the payment of any and all fees, fines, and penalties 
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associated with such performance or failure to perform under this AGREEMENT. 
Notwithstanding any provisions of this AGREEMENT to the contrary, upon the recordation 
of a deed or other instrument of sale, transfer or other conveyance of fee simple title to 
the PROPERTY or any portion thereof (a “Transfer”) to a third party (the “Transferee”), 
COVENANTOR shall be released of all of its obligations and responsibilities under this 
AGREEMENT accruing after the date of such Transfer to the extent such obligations and 
responsibilities are applicable to that portion of the PROPERTY included in such Transfer, 
but such release shall be expressly conditioned upon the Transferee assuming such 
obligations and responsibilities by recorded written agreement for the benefit of CITY. 
Such written agreement may be included in the Transfer deed or instrument, provided that 
the Transferee joins in the execution of such deed or instrument. A certified copy of such 
deed, instrument, or agreement shall be provided to CITY. The provisions of the preceding 
three sentences shall be applicable to the original COVENANTOR and any successor 
Transferee who has assumed the obligations and responsibilities of COVENANTOR under 
this AGREEMENT as provided above. 

 
8. Property Transfer:  Nothing herein shall be construed to prohibit a transfer by 

COVENANTOR to subsequent owners and assigns. 
 
9. Attorneys’ Fees:  In the event that any Party institutes legal action or arbitration against 

the other to interpret or enforce this AGREEMENT, or to obtain damages for any alleged 
breach hereof, the prevailing party in such action or arbitration shall be entitled to 
reasonable attorneys’ or arbitrators’ fees in addition to all other recoverable costs, 
expenses, and damages.  

 
10. Further Documents:  The Parties covenant and agree that they shall execute such further 

documents and instructions as shall be necessary to fully effectuate the terms and 
provisions of this AGREEMENT. 

 
11. Entire Agreement:  This AGREEMENT constitutes the entire agreement of the Parties with 

respect to the subject matter contained herein and supersedes all prior agreements, 
whether written or oral. There are no representations, agreements, arrangements, or 
undertakings, oral or written, that are not fully expressed herein. 

 
12. Severability:  In the event any part or provision of this AGREEMENT shall be determined 

to be invalid or unenforceable under the laws of the State of California, the remaining 
portions of this AGREEMENT that can be separated from the invalid, unenforceable 
provisions shall, nevertheless, continue in full force and effect. 

 
13. No Waiver:  The waiver of any covenant contained herein shall not be deemed to be a 

continuing waiver of the same or any other covenant contained herein. 
 
14. Amendment:  This AGREEMENT may be amended in whole or in part only by mutual 

written agreement. Any such amendment shall be recorded in Santa Clara County, 
California. In the event any conflict arises between the provisions of any such amendment 
and any of the provisions of any earlier document or documents, the most recently duly 
executed and recorded amendment shall be controlling.  

 
15. Authority to Execute:  The persons executing this AGREEMENT on behalf of the parties 

warrant that they are duly authorized to execute this AGREEMENT. 
 
16. In the event that CITY shall determine, at its sole discretion, at any future time, that the 

FACILITIES are no longer required, then at the written request of COVENANTOR, its 
successors, and/or assigns, CITY shall execute a release of this AGREEMENT which 
COVENANTOR, it successors, and/or assigns, shall record in the Recorder's Office, at its 
expense.  
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Executed the day and year first above written.  
 
COVENANTOR: 

By:   

Name: Harry Guidotti  

Title: Managing Member  

 
CITY OF MORGAN HILL: 

By:   

Name: CHRISTINA J. TURNER  

Title: CITY MANAGER, CITY OF MORGAN HILL  

 
APPROVED AS TO FORM: 

By:   

Name: DONALD A. LARKIN  

Title: CITY ATTORNEY, CITY OF MORGAN HILL  
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Legal Description of 
Common Area of Tract No. 10448 
For Maintenance Purposes 
Morgan Hill, California 

EXHIBIT "A" 

All of that certain real property in the City of Morgan Hill, County of Santa Clara, State of 
California, described as follows: 

Being all of Lots 15 and 16, and those strips of land designated as Private Storm Drainage 
Easement (P.S.D.E.) over Lots 1 through 8, as shown upon that certain map entitled 
"Tract No. 10448", which was filed for record on , 20 __ , in 
Book of Maps, at Pages , in Santa Clara County 
Records; 

Containing an area of 0.57 Acres, (25,036 Sq. Ft.), more or less. 

END OF DESCRIPTION. 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

 
State of California  
County of Santa Clara   
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed 
to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 

 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California  
County of Santa Clara  
 
On   20__, before me,   a Notary Public in and for 
said County and State, personally appeared    
proved to me on the basis of satisfactory evidence to be the person whose name(s) is/are subscribed 
to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
 
WITNESS my hand and official seal. 
 
 
      
SIGNATURE OF NOTARY PUBLIC 
  (ABOVE AREA FOR NOTARY SEAL) 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Cynthia Iwanaga, Management Analyst 
APPROVED BY: City Manager 
 

AWARD ANNUAL TRAFFIC SIGNAL AND LIGHTING AGREEMENT 
 
RECOMMENDATION(S) 
1. Award a three-year contract to Cal-West Lighting and Signal Maintenance, Inc. in 

the amount of $450,000; and 
2. Authorize the City Manager to execute and administer the Maintenance Service 

Agreement with Cal-West Lighting and Signal Maintenance, Inc. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Enhancing Public Safety 
Maintaining Fiscal Responsibility 

 

 
 
REPORT NARRATIVE: 
The City has contracted for traffic signal and lighting services for many years and does 
not have the staffing resources or equipment to perform the work internally. Services 
provided under this contract include streetlight, parking lot light, and traffic signal bulb 
replacements, equipment troubleshooting, emergency response services, and 
consultation services. The City’s current contract expires on June 30, 2018. 
 
The purpose of this report is to summarize the results of the recent Request for 
Proposals (RFP) process and request authorization for the City Manager to enter into a 
new agreement for these needed services. The proposed term of the new service 
agreement is three years, starting on July 1, 2018, with an option to extend for one 
additional year. 
 
The RFP was issued on April 30, 2018, and four proposals were received on May 21, 
2018. In soliciting proposals for this contract, the City advertised in the Morgan Hill 
Times, posted on the City website, and two online plan services, Public Purchase and 
the Online Plan Service, whose subscribers include multiple Northern California 
Builders’ Exchanges. 
 
The City evaluated the proposals using a “Best Value,” methodology in which 
contractors meeting the minimum threshold score in the Qualifications, Experience and 
References narrative, were then evaluated based upon their cost proposals. A team of 
evaluators from the Community Services Department independently evaluated and 
scored the proposals based on the contractors’ narrative, qualifications, experience and 
references. All four contractors exceeded the minimum qualifying score of 40 out of 50 
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points. 
 
Staff then compared the four contractors’ cost proposals. Cal-West Lighting and Signal 
was the lowest qualified bidder. They proposed the lowest rates for the annual routine 
maintenance scope of work, and on average the lowest rates for labor and equipment 
costs. A complete summary of all the contractors’ proposed rates is attached to this staff 
report. 
 
The “total annual routine maintenance costs” category accounted for 80 of the 100 
points available for the cost proposal scoring.  Below is a summary of the total annual 
routine maintenance costs proposed by each contractor: 
 

Contractor Annual Routine Maintenance 
Pricing 

Cal-West Lighting and Signal $42,420.00 

St. Francis Electric $51,540.00 

Siemens Industry $54,876.00 

Bear Electrical Solutions $62,100.00 

 
 
 
Cal-West Lighting and Signal has been the City’s traffic signal and streetlighting 
contractor since 2007. They have provided excellent and efficient service during that 
time. The company has over 14 years of experience in the traffic signal and streetlight 
business. Reference checks with other jurisdictions confirmed that they are also 
responsive to and provide excellent workmanship to their other clients. 
 
Staff recommends entering into a three-year not-to-exceed contract with Cal-West 
Lighting and Signal for $450,000 to provide traffic signal and streetlighting services to 
the City. The $450,000 includes $127,260 for routine maintenance plus $322,740 in 
additional maintenance and repair costs to be performed on an as-needed basis and 
pre-approved by City Maintenance Staff. 
 
COMMUNITY ENGAGEMENT: Not Applicable 
As traffic signaling and streetlighting services are expected to be performed within the 
City, no community engagement was completed for this contract. 
 
ALTERNATIVE ACTIONS: 
The City Council could elect not to award this maintenance service agreement and 
request that the services be rebid in hopes of obtaining a lower cost proposal. This 
action would require the extension of the current traffic signaling and streetlighting 
contract until December 31, 2018 in order to allow enough time to rebid services. It is 
unlikely that a lower bid could be obtained since it is a specialized service and four firms 
responded to this RFP. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
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The Council has previously approved contracts for traffic signaling and streetlighting 
services for over a decade. The City’s current agreement was approved by the Council 
on June 3, 2015.  
 
FISCAL AND RESOURCE IMPACT:  
If approved, the total funding authorization for this agreement will be $450,000. Funding 
for the traffic signaling and streetlighting services is accounted for in the Streets 
Maintenance Fund (010.6100), and Downtown Maintenance Fund (010.5460) and 
included in the FY 2018-2019 and 2019-2020 budget. 
 

CEQA (California Environmental Quality Act):  
Categorical Exemption  
 
The activities described in this Staff Report are categorically exempt under CEQA, 
specifically pursuant to Section 15301 of the CEQA Guidelines (Existing Facilities), as 
the subject work involves the repair, maintenance or minor alteration of existing City 
facilities involving negligible or no expansion of use of those facilities. 
 
LINKS/ATTACHMENTS: 
1. Complete _Traffic Signal and Street Lighting RFP 
2. Cal-West Lighting Agreement 
3. Signed Cal-West Lighting Maintenance Service Agreement attached 05/29 
4. Traffic Signal Scoring Summary and Rates 

4

Packet Pg. 118



1 
 

 
 

Request for Proposals (RFP) 
For 

Traffic Signal and Street Lighting Maintenance 
 

 
 

The City of Morgan Hill is requesting proposals from qualified contractors to provide 
preventative maintenance, prompt scheduled repair and emergency response to the 
City’s street lights, traffic signals, lighted crosswalks and flashing beacons at various 
locations throughout Morgan Hill for the period from July 1, 2018 to June 30, 2020. 

 
 Proposals are due on Monday, May 21, 2018 at 11:00 a.m. at City Hall 

located at 
17575 Peak Avenue in Morgan Hill. 

 
 

 
 

REQUEST FOR PROPOSALS (RFP) INFORMATION 
 
SECTION 1 – General Instructions and Information for Contractors 
SECTION 2 – Technical Specifications 
SECTION 3 – Bid Proposal, Bid Schedule, Response to Technical Questions, and 
Wage Theft Prevention Bid Certification 
 
ATTACHMENTS 
 
Sample Maintenance Service Agreement including insurance requirements 
 

 
 
 
SECTION 1 – General Instructions and Information for 
Contractors 
 
Proposal Submission. Deliver sealed proposals to the City of Morgan Hill Community 
Services Department, City Hall, 17575 Peak Avenue, Morgan Hill, California 95037, by 
the due date and time above.  Proposals must be addressed to the Community Services 
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Department and labeled as “Response to RFP for Traffic Signal and Street Light 
Maintenance.” Proposals will be not be opened publicly on Monday, May 21, 2018, and 
final scoring of proposals will not occur until City staff has reviewed all bid documents.  
Proposal submittals and scores become public information after notice of intent to 
award. Failure to use the forms provided within the RFP package will result in an 
incomplete proposal.   
 
Contractor is to complete the following bid documents and include them in the bid 
proposal package: 
 
1) Bid Proposal 
2) Bid Schedule 
3) Response to Technical Questions 
4) Wage Theft Prevention Bid Certification 
 
These forms are provided in Section 3.  Incomplete proposals will not be considered. 
 
Request for Proposal (RFP) Schedule. 
 

Traffic Signal and Lighting RFP Schedule 

April 27th 
Notice of RFP posted on City Website and in Morgan Hill 
Times 

April 30th RFP posted on Public Purchase and Online Plan Service 

May 9th 
Deadline to Submit Questions in writing to Management 
Analyst @ cynthia.iwanaga@morganhill.ca.gov  

May 14th 
City Responses to Written Questions Posted on Public 
Purchase and Online Plan Service 

May 21st Proposals Due no later than 11:00 a.m. 
June 6th Contract Awarded by City Council 
July 1st Commencement of Two-Year Contract 

 
 
Contractor Selection Criteria.  
 
The City will be awarding this contract using a “Best Value” methodology in a two-part 
evaluation. 
 
Part One of the Evaluation is a review of Qualifications, Experience and References of 
the Contractor based upon “Response to Technical Questions.” Contractors must 
receive a minimum score of 40 out of 50 points on the Qualifications, Experience and 
References to be further considered in the selection process.  
 
Qualifications, Experience, and References will be reviewed on the following criteria: 
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1. Previous experience in providing a superior level of service at like-sized cities.  
2. Assessments of work quality, performance and working relationships by current 

and recent clients that indicate high levels of satisfaction and effectiveness. 
3. Qualifications of staff proposed to provide traffic signal and street light 

maintenance at City Facilities. 
4. Well organized communication systems and electronic reporting capabilities that 

demonstrate an ability to complete tasks efficiently and effectively and do not 
require constant supervision by the City. 

The contractors meeting the minimum scoring requirement in Part One will then be 
evaluated in Part Two of the Evaluation, which is a review and comparison of the Cost 
Proposals (Bid Schedule). The full methodology for the evaluation of the Cost Proposals 
is described on Attachment 4. 
 
Examination of Contract Documents and Project Site(s).  Each bidder is solely 
responsible for thorough review of the Request for Proposal (RFP) Documents and the 
examination of Project site(s) prior to submitting a Bid Proposal Package.  Note that any 
areas and quantities noted are for informational purposes only. Bidders are responsible 
for inspecting the work locations and making their own area and quantity estimates.   
 
Addenda.  Any addenda issued prior to Bid Time shall constitute part of the Contract 
Documents.  The City reserves the right to issue addenda prior to Bid Time. 
 
Bid Guarantee. No bid shall be withdrawn except as provided for pursuant to Public 
Contract Code Section 5103, and the bidder shall guarantee the Total Bid Price for a 
period of ninety (90) calendar days from the date of the proposals are submitted to the 
City. 
 
Brand Designations and “Or Equal” Substitutions.  Any specification designating a 
material, product, thing, or service by specific brand or trade name, followed by the 
words “or equal,” is intended only to indicate quality and type of item desired, and 
bidders may request use of any equal material, product, thing, or service.  All data 
substantiating the proposed substitute as an “equal” item must be submitted with a 
written request for substitution.   
 
Bonds. No Bonds are required. 
 
License.  Contractors submitting a proposal shall possess a valid, current and in good 
standing Class A (General Engineering) or Class C-10 (Electrical) contractor’s license 
issued by the California Contractor’s State License Board (CSLB), and will comply with all 
other license, insurance and permit requirements of the City, State and Federal 
governments as well as all other requirements of the law. The successful bidder will be 
required to obtain a City of Morgan Hill Business License.   
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City Representative.  The designated City representative for this Request for Proposals 
(RFP) is Cynthia Iwanaga, Management Analyst at cynthia.iwanaga@morganhill.ca.gov  
 
Submittal of Written Questions regarding this RFP. All questions regarding this RFP 
must be submitted in writing to Cynthia Iwanaga at cynthia.iwanaga@morganhill.ca.gov 
no later than Wednesday, May 9th at 5:00 p.m. The City will respond to all questions via 
an Addendum to be posted on Public Purchase and the Online Plan Service no later than 
Monday, May 14th. 
 
Engineer’s Estimate. Although total quantities per year cannot be estimated at this time, 
the current value of the existing contract is $125,000 per year. 
 
Insurance.  If awarded the contract, the Bidder/CONTRACTOR shall procure and provide 
proof of the insurance coverage required by this section in the form of certificates and 
endorsements within 10 days of receipt of the Notice of Award. The required insurance 
must cover the activities of CONTRACTOR, including its subcontractors, employees and 
agents, relating to or arising from the performance of any work or service under this 
Agreement, and must remain in full force and effect at all times during the period 
covered by the Contract until the date of recordation of the notice of completion. The 
coverages may be arranged under a single policy for the full limits required or by a 
combination of underlying policies with the balance provided by excess or “umbrella” 
policies, provided each such policy complies with the requirements set forth herein. 
Any deductibles or self-insured retentions must be declared to and approved by the 
City. If Contractor fails to provide any of the required coverage in full compliance with 
the requirements of the Contract Documents, Owner may, at its sole discretion, 
purchase such coverage at Contractor’s expense and deduct the cost from payments 
due to Contractor, or terminate the Contract for default. CONTRACTOR further 
understands that the CITY reserves the right to modify the insurance requirements set 
forth herein, with thirty (30) days’ notice provided to CONTRACTOR, at any time as 
deemed necessary to protect the interests of the CITY. 
 
Commercial General Liability (CGL). CONTRACTOR shall maintain CGL and shall include 
coverage for liability arising from Contractor’s or its Subcontractor’s acts or omissions in 
the performance of the Work against claims and liabilities for personal injury, death, or 
property damage providing protection in the minimum  amount of: (i) one million dollars 
($1,000,000.00) combined single limit and a general aggregate limit of two million dollars 
($2,000,000.00) or (ii) the maximum amount of such insurance available to CONTRACTOR 
under CONTRACTOR’s combined insurance policies (including any excess or “umbrella” 
policies), whichever is greater. 

Workers’ Compensation Insurance and Employer’s Liability.  CONTRACTOR shall 
maintain Workers Compensation coverage, as required by law, in the minimum amount 
of: (i) one million dollars ($1,000,000.00) for any one accident or occurrence, or (ii) the 
maximum amount of such insurance available to CONTRACTOR under CONTRACTOR's 
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combined insurance policies (including any excess or “umbrella” policies), whichever is 
greater.  If CONTRACTOR is self-insured, CONTRACTOR shall provide its Certificate of 
Permission to Self-Insure, duly authorized by the Department of Industrial Relations. 

Automobile Liability. CONTRACTOR shall maintain Automobile Liability covering all 
owned, non-owned and hired automobiles (if CONTRACTOR does not own automobiles, 
then CONTRACTOR shall maintain Hired/Non-owned Automobile Liability) against claims 
and liabilities for personal injury, death, or property damage providing protection in the 
minimum  amount of: (i) one million dollars ($1,000,000.00) combined single limit, or (ii) 
the maximum amount of such insurance available to CONTRACTOR  under CONTRACTOR's 
combined insurance policies (including any excess or “umbrella” policies), whichever is 
greater.  

Required Insurance Endorsements. CONTRACTOR shall provide proof of the following 
endorsements, listed for each policy for which endorsements are required, as outlined 
below: 

General Liability. 

1. The City of Morgan Hill, its elected or appointed officials, 
boards, agencies, officers, agents, employees, and volunteers 
are named as additional insureds; 

2. The insurer waives the right of subrogation against the City of 
Morgan Hill and the CITY’s elected or appointed officials, 
boards, agencies, officers, agents, employees, and volunteers; 
and, 

3. Insurance shall be primary non-contributing. 

Workers Compensation. 

1. The insurer waives the right of subrogation against the City of 
Morgan Hill and the CITY’s elected or appointed officials, 
boards, agencies, officers, agents, employees, and volunteers. 

Subcontractors.  Contractor must ensure that each Subcontractor is required to 
maintain the same insurance coverage required of Contractor, with respect to its 
performance of Work on the Project, including those requirements related to the 
additional insureds and waiver of subrogation. 
 
Qualification of Insurers. All insurance required pursuant to this Contract must be 
issued by a company licensed and admitted, or otherwise legally authorized to carry out 
insurance business in the State of California, and each insurer must have a current A.M. 
Best's financial strength rating of “A” or better and a financial size rating of “VIII” or 
better. 
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Certificates.  Contractor shall furnish City with copies of all policies or certificates as 
outlined herein, whether new or modified, promptly upon receipt. No policy subject to 
the Contractor’s agreement with the City shall be reduced, canceled, allowed to expire, 
or materially changed except after thirty (30) days' notice by the insurer to City, unless 
due to non-payment of premiums, in which case ten days written notice must be made 
to Owner. Certificates, including renewal certificates, may be mailed electronically to 
riskmgmt@morganhill.ca.gov or delivered to the Certificate Holder address provided 
herein. 

 
Certificate Holder address: 

 
City of Morgan Hill 

 Attn: Risk Management 
 17575 Peak Avenue 

Morgan Hill, CA  95037 
 
DIR Registration: No contractor or subcontractor may be listed on a bid proposal for a 
public works project (submitted on or after March 1, 2015) unless registered with the 
Department of Industrial Relations pursuant to Labor Code section 1725.5 [with limited 
exceptions from this requirement for bid purposes only under Labor Code section 
1771.1(a)]. No contractor or subcontractor may be awarded a contract for public work 
on a public works project (awarded on or after April 1, 2015) unless registered with the 
Department of Industrial Relations pursuant to Labor Code section 1725.5. This project 
is subject to compliance monitoring and enforcement by the Department of Industrial 
Relations. 
 
Prevailing Wages.  Each worker performing Work under this Contract shall be paid at a 
rate not less than the prevailing wage as defined in Sections 1771 and 1774 of the Labor 
Code.  The prevailing wage rates are available online at http://www.dir.ca.gov/dlsr.  
Contractor shall post a copy of the applicable prevailing rates at the Worksite.    
 
This Project is subject to the prevailing wage requirements applicable to the locality in 
which the Work is to be performed for each craft, classification or type of worker 
needed to perform the Work, including employer payments for health and welfare, 
pension, vacation, apprenticeship and similar purposes.   
 
These prevailing rates are available online at http://www.dir.ca.gov/DLSR. Each 
Contractor and Subcontractor must pay no less than the specified rates to all workers 
employed to work on the Project. The schedule of per diem wages is based upon a 
working day of eight hours. The rate for holiday and overtime work must be at least 
time and one-half.  
 
The Contract will be subject to compliance monitoring and enforcement by the 
California Department of Industrial Relations, under Labor Code Section 1771.4.   
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A certified copy of an employee’s payroll record shall be made available for inspection 
or furnished to the employee or his or her authorized representative on request, to The 
City, or to the Division of Labor Standards Enforcement, and the Division of 
Apprenticeship Standards of the Department of Industrial Relations, and as further 
provided by the Labor Code. 
 
Permits.  The Contractor shall obtain and pay for any necessary permits. 
 
Taxes.  The proposal price shall include all applicable federal, state and local taxes. 
 
Additive or Deductive Items.  If this bid solicitation includes additive or deductive items, 
the method to be used to determine the lowest bid is “The lowest bid will be the lowest 
bid price on the base contract without consideration of the prices on the additive or 
deductive items”. 
 
Owner retains the right to add to or deduct from the Contract any of the additive or 
deductive alternates included in the Bid Proposal. 
 
Bid Protest.  Any bid protest must be in writing and received by the City Attorney’s 
Office at 17575 Peak Avenue, Morgan Hill, CA, (Fax: (408) 779-1592), before 5:00 p.m. 
no later than two (2) working days following posting of the RFP scoring results on the 
City Website (the “Bid Protest Deadline”) and must comply with the following 
requirements: 
 
Only a bidder who has actually submitted a Proposal is eligible to submit a bid protest 
against another bidder.  Subcontractors are not eligible to submit bid protests.  A bidder 
may not rely on the bid protest submitted by another bidder, but must timely pursue its 
own protest. 
 
The bid protest must contain a complete statement of the basis for the protest and all 
supporting documentation.  Material submitted after the Bid Protest Deadline will not 
be considered. The protest must refer to the specific portion or portions of the Contract 
Documents upon which the protest is based.  The protest must include the name, 
address and telephone number of the person representing the protesting bidder if 
different from the protesting bidder. 
 
A copy of the protest and all supporting documents must also be transmitted by fax or 
by e-mail, by or before the Bid Protest Deadline, to the protested bidder and any other 
bidder who has a reasonable prospect of receiving an award depending upon the 
outcome of the protest 
 
The protested bidder may submit a written response to the protest, provided the 
response is received by City before 5:00 p.m., within two (2) working days after the Bid 
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Protest Deadline or after receipt of the bid protest, whichever is sooner (the “Response 
Deadline”). The response must include all supporting documentation.  Material 
submitted after the Response Deadline will not be considered.  The response must 
include the name, address and telephone number of the person representing the 
protested bidder if different from the protested bidder.  Protected bidder must 
concurrently transmit a copy of the response and all supporting documents by fax or by 
e-mail, by or before the Response Deadline, to the protesting bidder and any other 
bidder who has reasonable prospect of receiving an award depending upon the 
outcome of the protest. 
 
The procedure and time limits set forth in this section are mandatory and are the 
bidder’s sole and exclusive remedy in the event of bid protest.  The bidder’s failure to 
comply with these procedures shall constitute a waiver of any right to further pursue a 
bid protest, including filing a Government Code Claim or initiation of legal proceedings.   
 
Rejection of Bids and Award of Contract.  City reserves the right, acting in its sole 
discretion, to waive non-substantive bid irregularities, the right to accept or reject any 
and all bids, or to abandon the work entirely.  The Contract will be awarded by City 
Council, if at all, within sixty (60) calendar days after conducting interviews on the basis 
of the bid most advantageous to the City. 
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SECTION 2 TECHNICAL SPECIFICATIONS:  TRAFFIC SIGNAL AND STREET 
LIGHTING MAINTENANCE SCOPE OF WORK AND SPECIAL PROVISIONS  

 
Introduction and General Information: 
 
The City of Morgan Hill (City) is requesting the services of a qualified electrical contracting 
firm (Contractor) which specialized in providing maintenance services for the City’s traffic 
signals and lighting, street lights, flashing beacons, lighted crosswalks and other City 
equipment. The scope of work will include maintenance, emergency repair, non-
emergency routine inspections and new equipment upgrade and installation work. The 
City operates and maintains 42 traffic signals with a variety of signal controllers and 16 
flashing beacons. 
 
The City also has an EMTRAC Signal-Priority System that must be maintained on a 
quarterly basis. 
 
The City is seeking a contractor whose combination of experience and personnel will 
provide timely, cost-effective and quality professional services to the City. The selected 
Contractor will be required to have qualified traffic technicians that have demonstrated 
experience with traffic signal, street light and other electrical work. The Contractor shall 
also have the ability to troubleshoot and diagnose problems with all of the City’s traffic 
signal related electrical operation systems. 
 
The total amount of work available will be a function of routine traffic signal maintenance 
plus the amount of work that is required due to normal “wear and tear,” collision damage, 
vandalism, and other factors that may result in the need for emergency response 
maintenance services. The City expects traffic signal technicians to be regularly assigned 
to the City as necessary to provide preventative maintenance and to respond to 
unscheduled/emergency work. 
  
Scope of Work: 
 
1-1 SCOPE OF SERVICE: 
 
The Contractor will furnish all tools, equipment, apparatus, facilities, labor, service and 
materials to perform all work necessary to maintain traffic signal facilities and street lights 
in good and workmanlike manner.  All labor, services, materials and equipment shall be 
furnished and said work performed and completed by the Contractor as an independent 
contractor, subject to the inspection and approval of the Community Services Director of 
the City of Morgan Hill, or his representative. 
 
Preventative Maintenance: 
 
The Contractor shall provide a routine, comprehensive preventative maintenance 
program designed to minimize the incidence of outages and malfunction; reduce 
complaints; and extension the useful life of the traffic signal equipment. The Contractor 
will be required to furnish and use a preventative maintenance checklist form approved 
by the City. The Contractor shall provide one electronic copy of the maintenance checklist 
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to the City following each inspection, to maintain a copy of the checklist in the traffic 
signal controller cabinet, and to maintain a copy of the maintenance checklist at the 
Contractor’s office. The program shall include monthly inspections of each signalized 
intersection. 
 
Each controller unit shall be inspected, cleaned, and adjusted during a routine inspection 
one time per month.  This includes all accessory items such as the Emtrac system and 
signal interconnect systems.  Each controller conflict monitor shall be tested once yearly 
during the month of July. 
 
All traffic signal detection loops shall be maintained and repaired as needed. 
 
All incandescent lamps in all signals shall be replaced based on an eighty percent (80%) 
depletion period.  Contractor shall use only standard traffic signal lamps as manufactured 
by General Electric Company or Sylvania Company. 
 
All light emitting diode (LED) modules in all signals shall be replaced when more than two 
percent (2%) of the LEDs have failed.  Contractor shall only use standard LED traffic signal 
modules approved by the California Department of Transportation (Caltrans). 

The Contractor shall replace or repair any and all defective parts of the controller 
mechanism as needed. All lenses and reflectors shall be cleaned and polished once a year.  
At this time, all broken parts shall be replaced. 

Contractor shall maintain the appearance of all traffic signals monthly including graffiti 
removal, and removal of stickers, etc. 

All fixed time, semi-actuated and fully actuated signal which are installed from time to 
time shall be added to those already maintained by the Contractor as City notifies the 
Contractor of the installation thereof.  These signals shall be maintained at the same rate 
and in the same manner as those covered by the maintenance agreement.  In the event 
notification is made at other than the beginning of the monthly contract period, payment 
for that month shall be prorated from the day the Contractor is notified.   The Contractor 
is to be at all new installation turn-on to provide technical assistance and guidance. 

Contractor is to maintain by quarterly testing all Emtrac systems throughout the city at 
locations. 
 
School/PED flashing beacons are to be adjusted regarding Daylight Savings Time and 
Pacific Standard Time as needed twice a year. 
 
Scheduled Repair:  
 
The Contractor shall investigate and determine the corrective requirements for each 
reported malfunction, failure or outage of the traffic signal system. The Contractor shall 
repair or replace equipment and components that have failed, deteriorated or 
malfunctioned from the normal operation of the traffic signal system. Replacement of 
controllers and battery backup systems will require approval of City staff prior to 
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replacement. 
 
Based on a Street Light Repair list sent weekly, repairs would be made within fourteen 
(14) calendar days.  The price is for the electrician, bucket truck, and lamp.  Additional 
items are extra cost.  Lights needing a quicker response will be billed based on labor and 
material. 
 
No permanent change shall be done without prior approval of the City. Whenever 
equipment is removed, the City representative shall be notified by phone and e-mail 
within twenty-four (24) hours, except weekends and holidays (where the firm shall wait 
until the next calendar day to notify the City Representative). 
 
The Contractor may be requested to input timing changes provided by the City. 
 
Emergency Response Work: 
 
The Contractor may be called upon from time to time by the City to repair, replace, or 
refurbish equipment which has been damaged by vehicle accidents, acts of God, malicious 
damage, natural causes, or need to install new appurtenances.  In this case Contractor 
shall make emergency service calls when necessary to make temporary or permanent 
repairs or installation to signal equipment and appurtenances such as: safety lighting, 
traffic signs, pedestrian signals, flashing beacons, street lights, detector devices external 
to the cabinet or failure of the controller. 
 
The City’s street lights are maintained by the City. The Contractor shall, upon request, 
make emergency calls to remove street lights that have been knocked down, and deliver 
same to the City corporation yard. The Contractor may be requested to replace and install 
a new street light and possibly, depending upon extent of damage, repair or replace the 
street light pole pedestal. 

Contractor shall maintain a 24 hour per day emergency service for the replacement of 
burned-out lamps or controller malfunctions.  A maximum response time of two (2) hours 
will be required of the Contractor.  In the course of traveling to and from the locations of 
the equipment to be serviced, Contractor's representative shall observe traffic signals at 
other designated intersections for possible malfunctions. 

1-2. TERM OF SERVICE The term of the contract will be from July 1, 2018 through June 
30, 2020.  The contract may be canceled or any portion thereof at any time during the 
term of service and such cancellations shall be effective upon giving sixty (60) days written 
notice.  The City, at its option, may renew this contract for up to one additional year 
beginning on July 1, 2020.  This option will be exercised only if the contractor has 
demonstrated superior performance in provision of traffic signal and street light 
maintenance services to the City. 
 
Pricing entries in Bid Schedule of Proposal Package applies to the period of July 1, 2018 to 
June 30, 2020.  For services beginning on July 1, 2020, the Contractor may request a 
percentage adjustment to the pricing for all services equal to the Consumer Price Index 
(CPI) for the San Francisco Bay Area Counties.  This request must be in writing ninety (90) 
days prior to the end of July 1, 2020. 
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1-3 WORK HOURS 
 
The work hours for any, and all traffic signal and street light preventative maintenance 
and repairs will be scheduled with City Maintenance Staff during regular business hours 
(7:00 a.m. to 5:00 p.m. Monday through Friday).  As authorized by the City, the Contractor 
may perform Unscheduled and Emergency Response Work on the traffic signal system 
not covered by preventative maintenance and scheduled repairs.   
 
Deviation from the above will not be permitted except by written permission of the City 
Maintenance Coordinator or designated representative from the facility.  
 
From time to time, the City may take on improvement projects or other construction.  The 
Contractor shall cooperate with the City or its agents while said work is underway. 
 
1-4 WORKMANSHIP AND QUALITY LEVEL 
 
All work shall be performed by staff directly employed and supervised by the Contractor.  
The Contractor shall provide management and technical supervision through competent 
supervisors as required to provide the specified traffic signal and street light 
maintenance.  The Contractor shall be responsible for the skills, methods and actions of 
all employees, subcontractors and for all work done. 
 
The Contractor shall cooperate with the representative authorized by the City to enable 
them to determine the Contractor's conformity with these specifications and the 
adequacy of the work being performed.  The Contractor shall give personal supervision 
to the work and will meet with the Maintenance Manager or designated City 
representative, a minimum of once per month, at a schedule mutually agreed upon. 
 
1-5. LOCATIONS 
 
A list of signalized intersections is attached to this RFP as “Attachment A”  
 
1-6.  MONTHLY ACTIVITY REPORT 
 
The Contractor shall provide a computerized monthly activity report to the City by the 
fifteenth (15) working day of each month for the previous month. A monthly report shall 
be sent via e-mail to the City with the monthly invoice. No payment will be made without 
submittal of the report: The report shall include: 
 

i. Unscheduled and Emergency Response Work: Time the service calls were 
received, names of City staff who made the service call, time arrived at 
intersection, response time, nature of problem, the number of hours spent for 
each repair, materials used, whether the activity related to accident or vandalism, 
and a special listing of intersections with three or more calls in one month. 

ii. Scheduled Repairs: A complete record of all work that was performed on the 
traffic signal equipment during the previous month including the date and time, 
make model, and serial number of any major components or other equipment 
that was newly installed at each intersection. 
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iii. Preventative Maintenance: Time and date the preventative maintenance work 
was performed. 

iv. Pending Repair List: Provide a monthly report of all pending repair work needed 
at each intersection. The intersection name should be listed along with a 
description of the repair required, problem that created the repair and level of 
severity (high priority repair, medium priority repair, low priority repair). 

 
1-7. RESPONSE AND SERVICE  
 

i. The Contractor shall provide response and service on a twenty-four (24) hour, 
seven (7) day per week basis. Immediate action shall be taken to safeguard the 
public any time a signal installation becomes partly or totally inoperative from any 
cause whatsoever. The maximum response times shall be as follows: 

 
a. Emergency and accident maintenance – one (1) hour 
b. Replacement of burned out signal faces 

1. Red faces on mast arms – two (2) hours 
2. Red faces on poles – two (2) hours 
3. Green and yellow faces – two (2) hours 

c. All other signal maintenance – twenty-four hours 
d. Safety Lighting – forty-eight (48) hours 

 
ii. Signal on-flash, signal blackout not caused by a power outage, and any 

malfunction of pedestrian signals shall constitute an emergency. The City may 
extend the maximum response time for maintenance on a case by case basis if the 
signal remains operational in a satisfactory manner and the condition poses no 
immediate hazard to the public. 

 
iii. Permanent work shall be completed as soon as possible and in all cases no less 

than fourteen (14) calendar days, unless extended in writing by the City and as 
agreed upon by City and Contractor. 
 

iv. Failure to meet the response time requirements by the Contractor shall be 
sufficient cause for the City to authorize maintenance to be completed by others 
and deduct the costs of said maintenance from payments due the Contractor. 
Repetitive failure shall be deemed sufficient cause for the City to terminate the 
contract. 
 

1-8. SIGNAL SHUT DOWN AND SIGNAL ON FLASH 
 
The Contractor shall immediately notify the City’s Community Services Department and 
Police Department of any signal turn-offs or signal-on-flash necessitated by their 
operation. Signal shut down of any duration and sign-on-flash operation in excess of 
fifteen (15) minutes must be first authorized by the Community Services Dept.-
Maintenance Division. 
 
1-9. SPARE EQUIPMENT 
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The Contractor shall maintain adequate storage and shop facilities and sufficient stock of 
spare parts and signal equipment to effectively maintain the traffic signals. The 
Contractor shall maintain at least one fully tested standby controller that is compatible 
with the City’s system. The Contractor will own and maintain all spare parts until 
installation in the City. 
 
1-10. SALVAGED EQUIPMENT 
 
The Contractor shall store any designated equipment, as designated by the City, at the 
Contractor’s storage yard at no additional cost to the City. Components such as mast arms 
and luminaires that are undamaged may be re-used at the direction of the City. Any 
material or equipment declared as non-salvageable by the Community Services 
Department shall be taken from the City and disposed of properly by the Contractor at 
Contractor’s cost. 
 
1-11. SAFETY  
 
The Contractor and staff shall follow all established safety procedures and shall take 
special care not to endanger the public in any way.  
 
1-12. EMERGENCY SITUATIONS 
 
For medical or public safety emergencies call 9-1-1. For all emergencies contact the 
Maintenance Manager or designated staff to report the issue immediately (24-
hours/day). 
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SECTION 3 
 

1) Bid Proposal 
2) Bid Schedule 
3) Response to Technical Questions Form 
4) Wage Theft Prevention Bid Certification 

 
Note that each document included in this section must be 
included in bid proposal package. 
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Proposal to Furnish Traffic Signal and Street Light Maintenance 
In the City of Morgan Hill 

 
______________________________________________________ (“Bidder”) hereby 
submits this Bid Proposal to the City of Morgan Hill (“The City”) for the above-
referenced project (“Project”) in response to the Notice Inviting Proposals and in 
accordance with the Contract Documents referenced therein. 
 
1. Base Bid.  Bidder proposes to perform and fully provide Traffic Signal and Street 
Light maintenance as specified in the Contract Documents, for the two-year (2) time 
period from July 1, 2018 to June 30, 2020, for the pricing (“Base Bid”) listed in the 
attached Bid Schedule.  
 
2. Addenda.  Bidder acknowledges receipt of the following addenda: 
 
 Addendum: Date Received:  Addendum: Date Received: 
  #01  _____________  #05  _____________ 

#02  _____________  #06  _____________ 
#03  _____________  #07  _____________ 
#04  _____________  #08  _____________ 
 
 

3. Bidder’s Warranties.  By signing and submitting this Bid Proposal, Bidder warrants 
the following: 
 

3.1 Bidder has thoroughly examined the Contract Documents, and represents 
that, to the best of Bidder’s knowledge there are no errors, omissions, or 
discrepancies in the Contract Documents. 
 
3.2 Bidder has had the opportunity to examine the Worksite and local conditions 
at the Project location. 
 
3.3 Bidder is fully qualified to perform the Work. 
 
3.4 Bidder has carefully reviewed this Bid Proposal and is solely responsible for 
any errors or omissions contained in its completed Bid. 

 
4. Award of Contract.  By signing and submitting this Bid Proposal, Bidder agrees that if 
Bidder is awarded the Contract for the Project, that within ten (10) days following 
issuance of the notice of award to Bidder, Bidder shall: 
 

THIS FORM MUST BE USED WHEN SUBMITTING PROPOSAL 
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4.1 Enter into a Contract with The City in accordance with the terms of this Bid Proposal, 
by signing and submitting to The City the Contract form included with the Contract 
Documents; and 

 
4.2 Submit to The City the insurance certificate(s) and endorsement(s) as required by 
the Contract Documents. 
 
 

 
This Bid Proposal is hereby submitted on _________________________, 20__: 
 
 
s/ _______________________________ __________________________ 

Name and Title [print] 
 
_________________________________ __________________________ 
Company Name      
 
_________________________________ __________________________ 
Address      Phone 
 
_________________________________ __________________________ 
City, State, Zip     Fax 
 
___________________________________________________________ 
Email 
 
Attachments:   

1) Bid Schedule  
   2) Response to Technical Questions Form 
   3) Wage Theft Prevention Certification 
   4) Methodology for Scoring 
  
     

 
 
 
 
 
 

ATTACHMENT 1 
 
 
 
 
 

THIS FORM MUST BE USED WHEN SUBMITTING PROPOSAL 
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ATTACHMENT 1 
BID SCHEDULE  

 

Traffic Signal and Street Light Maintenance in the City of Morgan Hill 
              

 
 
 
 
 
 
 
 
 
 

Bid Schedule on next page 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  

THIS FORM MUST BE USED WHEN SUBMITTING PROPOSAL 
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Annual Amount

1. Monthly Maintenance Fee Per Intersection*

$ /month x 12 months = x 42 intersections = $

2. Emtrac System Maintenance Quarterly*

$ /quarter x 4 quarters = $

3. Flashing Beacons*

$ ______/ month x 12 months = x 16 flashing beacons = $

4. Lighted Crosswalk

/month x 12 months=x 1 lighted crosswalk = $

TOTAL (annual) $
*

Based on attached Intersection List (Attachment A)

1. LABOR AND EQUIPMENT RATES FOR MAINTENANCE

LABOR SCHEDULE

STRAIGHT 

TIME OVERTIME

Signal Maintenance Supervisor $ $

Signal Maintenance Technician $ $

Traffic Signal Staff $ $

Laborer $ $

EQUIPMENT

HOURLY 

RATE

DAY 

RATE

JOB 

TRIP 

RATE

Utility Vehicle $ $ $

Service Vehicle $ $ $

Boom Truck $ $ $

Hydraulic Lift $ $ $

Air Compressor

A. Total for 2 Hour Emergency Service Call for Pole Knockdown $

B. Timing Input Call $

2. LOOP REPAIR

(Includes all labor, material, and equipment)

Cost for 1 each forward loop (Attachment B) $

All others (1 each) (CalTrans Standard Plan ES-5B / Attachment C) $

3. NEW SIGNAL TURN-ON

1 each occurance $

4. STREET LIGHT MAINTENANCE

1 each occurance $

5. MARK-UP ON PARTS AND MATERIALS (% PERCENTAGE MARK-UP) ____ %

Name of Company:____________________________________

Signature Date

Attachment 1 : Bid Schedule

As it is deemed necessary to replace damaged detection loops, contractor 

City of Morgan Hill Traffic Signal and Street Lighting Maintenance

Annual Routine Maintenance

(Task Rate Schedule A)

Time and Materials - Service Repairs

(Task Rate Schedule B)
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ATTACHMENT A: 4/20/2018

BID SCHEDULE-TRAFFIC SIGNAL AND STREET LIGHT MAINTENANCE

CITY OF MORGAN HILL SIGNALIZED INTERSECTIONS TO BE SERVICED BY THIS CONTRACT

1 Monterey/Tilton RAPID FLASHING BEACONS:

2 Monterey/Burnett

3 Monterey/Peebles

4 Monterey/Madrone Parkway

5 Monterey/Cochrane

6 Cochrane/Cochrane Circle ADVANCE SIGNAL FLASHING BEACONS:

7 Cochrane/Butterfield 1 Monterey / Tilton

8 Cochrane/Sutter Boulevard 2 Monterey / Old Monterey

9 Cochrane/Cochrane Plaza/Madrone 3 Monterey/John Wilson Way

10 Cochrane/DePaul

11 Monterey/Old Monterey

12 Monterey/Wright FLASHING BEACONS:

13 Monterey/Main 1 Tilton / Dougherty

14 Main/Butterfield 2 17660 Monterey

15 Main/Calle Mazatan 3 Monterey / Central

16 Monterey / 2nd Street 4 17775 Monterey

17 Monterey/Dunne 5 Nordstrom on Dunne

18 Dunne/Church 6 Dunne / Saddleback

19 Dunne/Butterfield 7 Main/Del Monte

20 Dunne/Walnut Grove 8 W Dunne/Del Monte

21 Dunne/Condit 9 W Edmundson/Trail Crossing

22 Dunne/Murphy 10 W Edmundson/Community Park Drive

23 Dunne/Peppertree 11 Edes Ct/Trail Crossing

24 Dunne/Hill 12 Cosmo/Trail Crossing

25 Monterey/Spring 13 Burnett Ave. at Sobrato High School

26 Monterey/Cosmo

27 Monterey/Tennant-Edmundson LIGHTED CROSS WALKS:

28 Tennant/Church 1 Monterey/Third Street

29 Tennant/Vineyard

30 Tennant/Butterfield

31 Tennant/Juan Hernandez

32 Monterey/Vineyard

33 Monterey/Watsonville-Butterfield

34 Monterey/John Wilson Way

35 Butterfield/Sutter

36 Butterfield/Diana

37 Butterfield/San Pedro

38 Butterfield/Barrett

39 Butterfield/Central Ave

40 Cochrane/Mission View (To be activated)

41 Monterey/4th

42 Butterfield/Digital
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ATTACHMENT 8-FORWARD LOOP 

.--.;..,... ... , .... ,~ .,.,,. ..... 
!~.,_,, 

(~t ~~I 
I '"!.)7 

"-, 

Modifle<l Ty1>e "E: 11 l.001> 

(OtJWOUI r>etnll} 

(Wlrlno 00 tall) 

'·, .••.. ., __ it:, I \~ IA. 

4.a

Packet Pg. 139

A
tt

ac
h

m
en

t:
 C

o
m

p
le

te
 _

T
ra

ff
ic

 S
ig

n
al

 a
n

d
 S

tr
ee

t 
L

ig
h

ti
n

g
 R

F
P

  (
17

81
 :

 A
w

ar
d

 T
ra

ff
ic

 S
ig

n
al

 a
n

d
 L

ig
h

ti
n

g
)



ATI ACHMENT C-STANDARD PLAN ES-58 
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ATTACHMENT 2 

 
 

RESPONSE TO TECHNICAL QUESTIONS FORM 
TRAFFIC SIGNAL AND STREET LIGHT MAINTENANCE RFP 

 
 

Please provide a brief narrative (Not to Exceed 10 pages) entitled, “Attachment 
2-Response to Technical Questions from Traffic Signal and Street Light 
Maintenance RFP,” which answers the questions in Sections 1 through 4 below 
(Please include your company’s complete legal name and form of entity, for 
example, “corporation,” on each page): 
 

 
Section 1:  Previous Experience in providing a superior level of service on like-sized 
public and/or private projects  

Please answer the following: 

1. How many years has your company been in business under its present business 
name? 

2. Describe your previous experience providing traffic signal and street light 
maintenance for like-sized jurisdictions. 

3. Describe management personnel's experience with accounts of similar size and 
scope, company structure, and staff assigned to the resulting agreement. 

4. State any and all instances of being disqualified, removed, or otherwise 
prevented from completing the terms of any previous contracts over the past 
five (5) years. Give names, street addresses, and phone numbers and explain the 
circumstances. 
 

Section 2:  REFERENCES: Assessment of Work Quality, Performance and Working 
Relationships with Current and Recent Clients  

1. List three (3) like-sized customers that you have provided ongoing traffic signal 
and street light maintenance to within the last three (3) years.  Provide the 
following information for each contact: 
a. Customer Name 
b. Customer Contact Name 
c. Phone Number 
d. Number of years your firm has provided traffic signal and street light 

maintenance to Customer. 
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e. Names of facilities/locations where services have been provided. 
 

Section 3:  Qualifications of Staff to be assigned to provide traffic signal and street 
light maintenance  

1. Attach an organizational chart for your company, or the local office that 
would service this contract. 

2. For the local office to serve this contract, list the following: 
A. Total number of staff assigned to City of Morgan Hill 
B. Names and qualifications of key staff including years in the industry and 

with your firm. 
C. Number of new hires in the last six months. 

3. Briefly describe your employee training program and requirements. 
 

Section 4:  Well organized communication systems and reporting capabilities that 
demonstrate an ability to complete tasks efficiently and effectively and do not require 
constant supervision by the City.   

1. Describe the systems your company uses to communicate between supervisors, 
office staff and field staff. Also describe the systems you use to assign, track, and 
evaluate work performed by your employees. 

2. Describe your existing customer service program, how you would monitor 
customer satisfaction, how complaints will be resolved and your plan for quality 
control. 

3. Describe your communication plan to assure proper communication between 
your representative and the City’s representative. 

4. Describe in detail your Safety Program. 
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Attachment 3 
 

Wage Theft Prevention Bid Certification 
 

(To be executed by bidder and submitted with bid) 
 

All Bidders are expected to have read and understand the “Wage Theft 
Prevention Policy” adopted on July 26, 2017, which can be found at 
http://www.morgan-hill.ca.gov/1061/Council-Policy-by-Number  

The undersigned Bidder hereby certifies that Bidder and its principals have__, 
have not___ been found by a final court judgement or final administrative action 
of an investigatory agency to have violated federal, state or local wage and hour 
laws within the past five years from the date of the submitted bid or proposal. For 
each disclosed violation, the Bidder shall provide a copy of (i) the court order and 
judgment and/or final administrative decision; and (ii) documents demonstrating 
either that the order/judgment has been satisfied, or if the order/judgment has not 
been fully satisfied, a written and signed description of Bidder’s efforts to date to 
satisfy the order/judgment.  The completed Certification shall be submitted by the 
Bidder to the City as a part of its bid or proposal.  The City, at its sole discretion, 
may disqualify a bidder based on one or more disclosed judgments consistent 
with the criteria set forth in the Policy.   

I declare under penalty of perjury under the laws of the State of California that 
the foregoing is true and correct and that this certification is executed on 
_______________ [date], at __________________________________ [city], 
_______ [state]. 
 
s/________________________________________   
 
 
__________________________________________ 

Print Name and Title 

 
 
 
 
 
 
 
 
 
  
  

THIS FORM MUST BE USED WHEN SUBMITTING PROPOSAL 
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Attachment 4 
 

Methodology for Scoring Cost Proposals 
 
 
The Cost Proposal score will be based upon a 100-point formula. 
 
There are two parts to the Bid Schedule: 1) Routine Maintenance (Task Rate Schedule A) 
and 2) Time and Materials -Service Repairs (Task Rate Schedule B). 
 
 
Task Schedule A 
 
The Total Annual Routine Maintenance – Task Rate Schedule A will account for 80% of 
the cost proposal score. The bidder submitting the lowest price for the Total Annual 
Routine Maintenance will receive 80 points. The remaining bidder will be assigned 
points based on the following formula: 
 
Lowest price bid cost/bid cost submitted X 80 = score for that bidder 
 
For example, if Bidder A bid $150,000, Bidder B bid $160,000, and Bidder C bid $195,000 
the scores would be as follows: 

Bidder A would receive the full 80 points.  
Bidder B would receive 75 points.  150/160 * 80 = 75 points. 
Bidder C would receive 60 points.  150/195 * 80 = 61.5 points. 

 
 
Task Schedule B 
 
The Time and Materials-Service Repairs-Task Rate Schedule B will account for 20% of 
the total cost proposal score.  Since there are several different sections of Task Schedule 
B, the 20 points will be individually calculated by section. The lowest priced bidder in 
each section of Task Schedule B will receive the full point value for that section and the 
remaining bidders will receive a lower score using the following formula:    
 
Lowest price bid cost/bid cost submitted X points available for that section = score for 
that bidder for that section 
 
The points available for each section are:  
 

Average of Labor Costs 2 points 
Average of Equipment and Trip Costs 2 points 
Total for 2 Hour Emergency Service 3 points 
Timing Input Call 2 points 
Cost for 1 Each Forward Loop 1 point 
All Other Loops 1 point 
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New Signal Turn-On 1 point 
Street Light Maintenance 4 points 
Mark up on Parts 4 points  
 

 
 
Total Score 
 
The last step in the Cost Proposal Evaluation will add the above scores for each bidder to 
calculate a final Cost Proposal score and the qualified bidder with the highest point total 
will be the bidder recommended to be awarded the contract.  
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MAINTENANCE SERVICE AGREEMENT  
SAMPLE ONLY 

 
THIS AGREEMENT is entered into and becomes effective on _______________ (Effective Date), by 

and between the CITY OF MORGAN HILL, a municipal corporation, ("CITY"), and       a California Choose 
an item. ("SERVICE PROVIDER") hereinafter referred to collectively as “Parties.”  In consideration of the 
promises and the mutual covenants contained in this Agreement, the Parties agree as follows: 

1. City Authority.  This Agreement is entered into pursuant to Choose an item. 

2. Term of Agreement. This Agreement shall cover services rendered from the Effective Date of this 
Agreement until June 30, 2020 at which time SERVICE PROVIDER’S services shall be completed.  The City 
Manager is authorized to extend the term of this Agreement for a maximum period of one year. Any such 
extension shall be in writing and signed by both Parties to this Agreement. 

3. Scope of Service.  The services to be performed by SERVICE PROVIDER shall be       as further 
described in Exhibit A. 

4. Compensation. SERVICE PROVIDER shall be compensated as follows: 

4.1. Amount. $     .  Total compensation to SERVICE PROVIDER under this Agreement during 
its initial term set forth in Section 2 above shall not exceed       dollars and shall be billed 
based on the rate and basis set forth in Exhibit B.  If the City Manager extends the term of this 
Agreement for up to one year pursuant to the provisions of Section 2 above, the City Manager 
shall have the authority to increase the maximum compensation allowed to be paid to 
SERVICE PROVIDER during that extended term period, so long as City Council has 
appropriated sufficient funds therefor, the Parties mutually agree to such amount in a writing 
signed by both Parties to this Agreement and provided further that in no event shall such 
maximum compensation allowed during the extended term period exceed an additional five 
percent (5%) above the compensation allowed to be paid to SERVICE PROVIDER during the 
initial term of this Agreement. 

4.2. Billing.  SERVICE PROVIDER shall provide CITY with an invoice containing the dated, 
detailed, and itemized descriptions of all services performed and expenses incurred (if such 
expenses are reimbursable pursuant to Exhibit B) by SERVICE PROVIDER on a monthly basis 
unless otherwise specified in Exhibit B. Payment will be made to SERVICE PROVIDER within 
thirty (30) days of receipt of invoice by CITY. Any rate charged shall be prorated where services 
are interrupted or not provided for any rate period (for example, any monthly rate charge should 
be prorated when services were interrupted or provided for only part of the month).  For 
services billed on an hourly rate, the minimum unit of billed time shall not exceed one tenth of 
one hour.  CITY shall pay for services and expenses (if so provided in Exhibit B) up to the limit 
of compensation set forth above, that in the CITY’s judgment were necessary and reasonable. 
Services for work performed and expenses incurred in excess of the total compensation set 
forth in paragraph 4.1 above shall be at no cost to CITY. 

5. Termination. CITY or SERVICE PROVIDER shall have the right to terminate this Agreement, without 
cause, by giving thirty (30) days' written notice or less under urgent circumstances.  Upon such termination, 
SERVICE PROVIDER shall submit to CITY an itemized statement of services performed for which 
compensation has not been paid.  CITY may require SERVICE PROVIDER to complete certain work product 
or documents and SERVICE PROVIDER shall deliver to CITY all documents in its possession without 
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additional compensation to SERVICE PROVIDER. The City Manager is authorized to terminate this 
AGREEMENT on behalf of CITY. 

6. Performance of Work.  SERVICE PROVIDER represents that it is qualified by virtue of experience, 
training, education, and expertise to accomplish these services.  Services shall be performed by SERVICE 
PROVIDER in accordance with professional practices in a manner consistent with a level of care, competence 
and skill exercised by qualified members of SERVICE PROVIDER’S profession. By delivery of completed 
work, SERVICE PROVIDER certifies that the work conforms to the requirements of this Agreement and all 
applicable federal, state and local laws. SERVICE PROVIDER shall perform all work and services under this 
Agreement in conformance with the time schedule set forth on Exhibit C, "Schedule of Performance," 
attached hereto and incorporated herein by this reference. The City Manager is authorized on behalf of CITY 
to modify the timeframes set forth on the Schedule of Performance within the term of this Agreement. If 
SERVICE PROVIDER desires to leave or store any of SERVICE PROVIDER's equipment at a CITY site while 
SERVICE PROVIDER is performing work or service pursuant to this Agreement, SERVICE PROVIDER will 
first obtain the consent of the City Manager, or his delegate, to do so, and any such storage shall occur only 
in the manner and location allowed by such CITY official and entirely at SERVICE PROVIDER's sole risk. 

7. Hazardous Materials.  Without limiting any other requirement or obligation of SERVICE PROVIDER 
under this Agreement, if SERVICE PROVIDER needs to use any material or chemical considered to be a 
hazardous material under any federal, state or local law, regulation or policy, SERVICE PROVIDER agrees 
to fully and timely abide by and comply with all laws, regulations and policies pertaining to the use, transport, 
removal, handling, disposal or other activity related to any and all such materials or chemicals. Prior to 
commencement of work or services under this Agreement, SERVICE PROVIDER shall provide CITY with a 
complete list of the hazardous materials SERVICE PROVIDER reasonably anticipates it may need to use to 
provide the services of SERVICE PROVIDER under this Agreement, together with the reasonably anticipated 
quantities thereof, if requested by CITY.  

8. Insurance Requirements. SERVICE PROVIDER shall procure and provide proof of the insurance 
coverage required by this section in the form of certificates and endorsements. The required insurance must 
cover the activities of SERVICE PROVIDER, including its subcontractors, employees and agents, relating to 
or arising from the performance of any work or service under this Agreement, and must remain in full force 
and effect at all times during the period covered by this Agreement. The coverages may be arranged under 
a single policy for the full limits required or by a combination of underlying policies with the balance provided 
by excess or “umbrella” policies, provided each such policy complies with the requirements set forth herein. 
SERVICE PROVIDER further understands that CITY reserves the right to modify the insurance requirements 
set forth herein, with thirty (30) days’ notice provided to SERVICE PROVIDER, at any time as deemed 
necessary to protect the interests of CITY. 

8.1. Insurance Types and Amounts. 

8.1.1. Commercial General Liability (CGL). SERVICE PROVIDER shall maintain CGL against 
claims and liabilities for personal injury, death, or property damage providing protection 
in the minimum  amount of: (i) one million dollars ($1,000,000.00) for bodily injury or 
death to any one person for any one accident or occurrence and at least one million 
dollars ($1,000,000.00) for property damage, or (ii) the maximum amount of such 
insurance available to SERVICE PROVIDER under SERVICE PROVIDER’s combined 
insurance policies (including any excess or “umbrella” policies), whichever is greater. 

8.1.2. Automobile Liability. SERVICE PROVIDER shall maintain Automobile Liability covering 
all owned, non-owned and hired automobiles (if SERVICE PROVIDER does not own 
automobiles, then SERVICE PROVIDER shall maintain Hired/Non-owned Automobile 

4.a

Packet Pg. 147

A
tt

ac
h

m
en

t:
 C

o
m

p
le

te
 _

T
ra

ff
ic

 S
ig

n
al

 a
n

d
 S

tr
ee

t 
L

ig
h

ti
n

g
 R

F
P

  (
17

81
 :

 A
w

ar
d

 T
ra

ff
ic

 S
ig

n
al

 a
n

d
 L

ig
h

ti
n

g
)



3 
Updated: October 2017 

 

Liability) against claims and liabilities for personal injury, death, or property damage 
providing protection in the minimum  amount of: (i) one million dollars ($1,000,000.00) 
for bodily injury or death to any one person for any one accident or occurrence and at 
least one million dollars ($1,000,000.00) for property damage, or (ii) the maximum 
amount of such insurance available to SERVICE PROVIDER  under SERVICE 
PROVIDER's combined insurance policies (including any excess or “umbrella” 
policies), whichever is greater.  

8.1.3. Workers’ Compensation Insurance and Employer’s Liability.  SERVICE PROVIDER 
shall maintain Workers Compensation coverage, as required by law, in the minimum 
amount of: (i) one million dollars ($1,000,000.00) for any one accident or occurrence, 
or (ii) the maximum amount of such insurance available to SERVICE PROVIDER under 
SERVICE PROVIDER's combined insurance policies (including any excess or 
“umbrella” policies), whichever is greater.  If SERVICE PROVIDER is self-insured, 
SERVICE PROVIDER shall provide its Certificate of Permission to Self-Insure, duly 
authorized by the Department of Industrial Relations. 

8.1.4. Pollution (Environmental) Liability. If the performance of SERVICE PROVIDER’s work 
or service under this Agreement involves hazardous materials, contaminated soil 
disposal, and/or a risk of accidental release of fuel oil, chemicals or other toxic gases 
or hazardous materials, SERVICE PROVIDER  shall procure and maintain Pollution 
Liability covering the contractor's liability for bodily injury, property damage and 
environmental damage resulting from pollution and related cleanup costs arising out of 
the work or services to be performed under this Agreement. Coverage shall be provided 
for both work performed on site, as well as during the transport of hazardous materials. 
Such coverage shall be in the minimum amount of: (i) one million dollars 
($1,000,000.00) for any one accident or occurrence, or (ii) the maximum amount of 
such insurance available to SERVICE PROVIDER under SERVICE PROVIDER's 
combined insurance policies (including any excess or “umbrella” policies), whichever 
is greater. 

8.1.5. Professional Liability. 

8.1.5.1. If the performance of SERVICE PROVIDER’s work or service under this 
Agreement involves professional and/or technical services (examples include, but are 
not limited to, architects, engineers, land surveyors, and appraisers), SERVICE 
PROVIDER  shall procure and maintain either a claims made or occurrence Errors and 
Omission liability insurance in the minimum amount of: (i) one million dollars 
($1,000,000.00) each claim, or (ii) the maximum amount of such insurance available to 
SERVICE PROVIDER  under SERVICE PROVIDER's combined insurance policies 
(including any excess or “umbrella” policies), whichever is greater. Further, if SERVICE 
PROVIDER maintains a claims-made policy, SERVICE PROVIDER shall provide 
written evidence of such insurance to CITY for at least five (5) years after the 
completion of work performed under this Agreement. 

8.1.5.2. If the performance of SERVICE PROVIDER’s work or service under this 
Agreement relates to Information Technology or related services (examples include, 
but are not limited to computer programmers, software designers, hardware engineers, 
or other systems consultants), SERVICE PROVIDER  shall procure and maintain a 
claims made Errors and Omission liability insurance, including Cyber Liability and Data 
Breach, in the minimum amount of: (i) one million dollars ($1,000,000.00) each claim, 
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or (ii) the maximum amount of such insurance available to SERVICE PROVIDER  
under SERVICE PROVIDER's combined insurance policies (including any excess or 
“umbrella” policies), whichever is greater. 

8.1.5.3. If the performance of SERVICE PROVIDER's work or service under this 
Agreement involves contact with minors, SERVICE PROVIDER shall procure and 
maintain Sexual Abuse and Molestation insurance in the minimum amount of: (i) one 
million dollars ($1,000,000.00) each claim, or (ii) the maximum amount of such 
insurance available to SERVICE PROVIDER under SERVICE PROVIDER's combined 
insurance policies (including any excess or “umbrella” policies), whichever is greater. 

8.2. Endorsements. SERVICE PROVIDER shall provide proof of the following endorsements, 
listed for each policy for which endorsements are required, as outlined below: 

8.2.1. General Liability. 

8.2.1.1. The City of Morgan Hill, its elected or appointed officials, boards, agencies, 
officers, agents, employees, and volunteers are named as additional insureds; 

8.2.1.2. the insurer waives the right of subrogation against the City of Morgan Hill 
and CITY’s elected or appointed officials, boards, agencies, officers, agents, 
employees, and volunteers; and, 

8.2.1.3. insurance shall be primary non-contributing. 

8.2.2. Workers Compensation. 

The insurer waives the right of subrogation against the City of Morgan Hill and CITY’s 
elected or appointed officials, boards, agencies, officers, agents, employees, and 
volunteers. 

8.3. Qualification of Insurers. All insurance required pursuant to this Agreement must be issued 
by a company licensed and admitted, or otherwise legally authorized to carry out insurance 
business in the State of California, and each insurer must have a current A.M. Best's financial 
strength rating of “A” or better and a financial size rating of “VII” or better. 

8.4. Certificates. SERVICE PROVIDER shall furnish CITY with copies of all policies or certificates 
as outlined herein, whether new or modified, promptly upon receipt. No policy subject to 
SERVICE PROVIDER’s agreement with CITY shall be canceled or materially changed except 
after thirty (30) days' notice by the insurer to CITY. Certificates, including renewal certificates, 
may be mailed electronically to riskmgmt@morganhill.ca.gov or delivered to the Certificate 
Holder address provided herein 

Certificate Holder address: 

 

City of Morgan Hill 
 Attn: Risk Management 
 17575 Peak Avenue 

Morgan Hill, CA  95037 
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9. Non-Liability of Officials and Employees of CITY. No official or employee of CITY shall be 
personally liable for any default or liability under this Agreement. 

10. Compliance with Law.   

10.1. SERVICE PROVIDER and its officers, employees, agents, and subcontractors shall comply 
with all applicable laws, ordinances, administrative regulations, and permitting requirements in 
carrying out their obligations under this Agreement. SERVICE PROVIDER and its officers, 
employees, agents, and subcontractors covenant there shall be no discrimination based upon 
race, color, creed, religion, gender, marital status, age, sexual orientation, national origin, 
mental disability, physical disability, medical condition, or ancestry, in any activity pursuant to 
this Agreement.  

10.2. Without limiting the provisions of Section 10.1 above, each worker performing work under this 
Agreement shall be paid at a rate not less than the prevailing wage as defined in Sections 
1771 and 1774 of the Labor Code. The prevailing wage rates are available online at 
http://www.dir.ca.gov/dlsr. SERVICE PROVIDER shall post a copy of the applicable prevailing 
rates at the Worksite. Pursuant to Labor Code Section 1775, SERVICE PROVIDER and any 
Subcontractor shall forfeit to CITY as a penalty up to two hundred dollars ($200.00) for each 
calendar day, or portion thereof, for each worker paid less than the applicable prevailing wage 
rate. SERVICE PROVIDER shall also pay each worker the difference between the applicable 
prevailing wage rate and the amount actually paid to that worker.  

10.3. DIR Registration. CITY will not accept a Bid Proposal from or enter into a contract with a 
SERVICE PROVIDER, without first receiving proof to the satisfaction of CITY that SERVICE 
PROVIDER and its subcontractors are registered with the California Department of Industrial 
Relations to perform public work under Labor Code Section 1725.5, subject to limited legal 
exceptions.  Under Labor Code section 1771.4, this Agreement is subject to compliance 
monitoring and enforcement by the California Department of Industrial Relations. 

10.4. Compliance with Wage and Hour Laws:  SERVICE PROVIDER, and any subcontractor it 
employs to complete work under this Agreement, shall comply with all applicable federal, state 
and local wage and hour laws.  Applicable laws may include, but are not limited to, the Federal 
Fair Labor Standards Act and the California Labor Code. 

Final Judgments, Decisions, and Orders:  For purposes of this Section, a “final judgment, 
decision, or order” refers to one for which all appeals have been exhausted or the time to 
appeal has expired.  Relevant investigatory government agencies include:  the federal 
Department of Labor, the California Division of Labor Standards Enforcement, or any other 
governmental entity or division tasked with the investigation and enforcement of wage and 
hour laws.   

 

Prior Judgments against SERVICE PROVIDER and/or its Subcontractors:  BY SIGNING THIS 
AGREEMENT, SERVICE PROVIDER AFFIRMS THAT IT HAS DISCLOSED ANY FINAL 
JUDGMENTS, DECISIONS OR ORDERS FROM A COURT OR INVESTIGATORY 
GOVERNMENT AGENCY FINDING – IN THE FIVE (5) YEARS PRIOR TO EXECUTING THIS 
AGREEMENT – THAT SERVICE PROVIDER OR ITS SUBCONTRACTOR(S) HAS 
VIOLATED ANY APPLICABLE WAGE AND HOUR LAWS.  SERVICE PROVIDER FURTHER 
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AFFIRMS THAT IT OR ITS SUBCONTRACTOR(S) HAS SATISFIED AND COMPLIED WITH 
– OR HAS REACHED AGREEMENT WITH THE CITY REGARDING THE MANNER IN 
WHICH IT WILL SATISFY – ANY SUCH JUDGMENTS, DECISIONS OR ORDERS. 

Judgments or Decisions During Term of Contract:  If at any time during the term of this 
Agreement, a court or investigatory government agency issues a final judgment, decision or 
order finding that SERVICE PROVIDER or any subcontractor it employs to perform work under 
this Agreement has violated any applicable wage and hour law, or SERVICE PROVIDER 
learns of such a judgment, decision, or order that was not previously disclosed, SERVICE 
PROVIDER shall inform the City Attorney, no more than fifteen (15) days after the judgment, 
decision or order becomes final or of learning of the final judgment, decision or order.  
SERVICE PROVIDER and its subcontractors shall promptly satisfy and comply with any such 
judgment, decision, or order, and shall provide the City Attorney with documentary evidence 
of compliance with the final judgment, decision or order within five (5) days of satisfying the 
final judgment, decision or order.  CITY reserves the right to require SERVICE PROVIDER to 
enter into an agreement with CITY regarding the manner in which any such final judgment, 
decision, or order will be satisfied.   

City’s Right to Withhold Payment:  Where SERVICE PROVIDER or any subcontractor it 
employs to perform work under this Agreement has been found in violation of any applicable 
wage and hour law by a final judgment, decision or order of a court or government agency, 
CITY reserves the right to withhold payment to SERVICE PROVIDER until such judgment, 
decision or order has been satisfied in full. 

Material Breach:  Failure to comply with any part of this Section constitutes a material breach 
of this Agreement.  Such breach may serve as a basis for immediate termination of this 
Agreement and/or any other remedies available under this Agreement and/or law.   

Notice to City Related to Wage Theft Prevention:  Notice provided to the City Attorney as 
required under this Section shall be addressed to:  City Attorney, City of Morgan Hill, 17575 
Peak Avenue, Morgan Hill, CA 95037.  The Notice provisions of this Section are separate from 
any other notice provisions in this Agreement and, accordingly, only notice provided to the 
above address satisfies the notice requirements in this Section. 

11. Independent Contractor. SERVICE PROVIDER is an independent contractor and not an agent or 
employee of CITY. 

12. Confidentiality.  All data, documents, or other information received by SERVICE PROVIDER from 
CITY or prepared in connection with SERVICE PROVIDER’S services under this Agreement are deemed 
confidential and shall not be disclosed to any third party by SERVICE PROVIDER without prior written consent 
by CITY. 

13. Conflict of Interest and Reporting. SERVICE PROVIDER shall at all times avoid conflict of interest 
or appearance of conflict of interest in performance of this Agreement. 

14. Notices. All notices shall be personally delivered or mailed, via first class mail to the below listed 
address. These addresses shall be used for delivery of service of process. Notices shall be effective five (5) 
days after date of mailing, or upon date of personal delivery. 

Address of SERVICE PROVIDER is as follows: 
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Address of CITY is as follows: 

 
      
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

with a copy to: 
City Clerk 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

 
15. Licenses, Permits and Fees.  SERVICE PROVIDER shall obtain a City of Morgan Hill Business 
License, all permits and licenses to the extent required by ordinances, codes and regulations of the federal, 
state and local government. 

16. Maintenance of Records.  

16.1. Maintenance.  SERVICE PROVIDER shall prepare, maintain, and preserve all reports and 
records that may be required by federal, state, and CITY rules and ordinances related to 
services provided under this Agreement.  SERVICE PROVIDER shall maintain records for a 
period of at least 3 years after receipt of final payment under this Agreement.  If any litigation, 
claim, negotiation, audit exception, or other action relating to this Agreement is pending at the 
end of the 3-year period, then SERVICE PROVIDER shall retain said records until such action 
is resolved. 

16.2. Access to and Audit of Records.  CITY shall have the right to examine, monitor and audit all 
records, documents, conditions, and activities of SERVICE PROVIDER and its subcontractors 
related to services under this Agreement.  Pursuant to Government Code Section 8546.7, if 
this Agreement involves the expenditure of public funds in excess of $10,000, the Parties to 
this Agreement may be subject, at the request of CITY or as part of any audit of CITY, to the 
examination and audit of the State Auditor pertaining to matters connected with the 
performance of this Agreement for a period of three years after final payment under the 
Agreement. 

16.3. Ownership of Work Product. All documents or other information developed or received by 
SERVICE PROVIDER for work performed under this Agreement shall be the property of CITY. 
SERVICE PROVIDER shall provide CITY with copies of these items upon demand or upon 
termination of this Agreement. 

17. Familiarity with Work. By executing this Agreement, SERVICE PROVIDER represents that: (1) it 
has investigated the work to be performed; (2) it has investigated the site of the work and is aware of all 
conditions there; and (3) it understands the difficulties and restrictions of the work under this Agreement.  
Should SERVICE PROVIDER discover any conditions materially differing from those inherent in the work or 
as represented by CITY, it shall immediately inform CITY and shall not proceed, except at SERVICE 
PROVIDER'S risk, until written instructions are received from CITY. 

18. Time of Essence. Time is of the essence in the performance of this Agreement. 
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19. No Assignment. Neither this Agreement nor any portion shall be assigned by SERVICE PROVIDER, 
without prior written consent of CITY. Any attempted assignment not first approved by CITY shall be void and, 
at CITY's option, shall terminate this Agreement effective as of the date of such attempted assignment. 

20. Attorney Fees. In any legal action, dispute or arbitration arising out of or relating to this Agreement, 
the prevailing party shall be entitled to an award of its reasonable attorney fees, costs and expenses incurred.  

21. Defense and Indemnification. 

21.1. Defense and Indemnification.  SERVICE PROVIDER shall, to the fullest extent permitted by 
law, indemnify, defend and hold harmless CITY, its elected or appointed officials, boards, agencies, 
officers, agents, employees, and volunteers (“INDEMNITEES”) from and against any and all claims, 
liabilities, expenses, liens, or damages of any nature, including liability for bodily injury, property 
damage or personal injury, and including reasonable attorneys' fees and expenses, that arise out of, 
pertain to, or relate to the performance of this Agreement or the failure to comply with any obligations 
contained in this Agreement by SERVICE PROVIDER, and/or its agents, officers, employees, 
subcontractors, or independent contractors (“CLAIM”). 

21.2. Exceptions.  SERVICE PROVIDER is not required to indemnify INDEMNITEES against liability 
for bodily injury, property damage or personal injury, or any other loss, damage or expense arising 
from the sole negligence or willful misconduct of CITY. 

21.3. Not limited by insurance.  The indemnity, defense and hold harmless provisions of this 
Agreement apply to all CLAIMs alleged against an INDEMNITEE, regardless of whether any insurance 
policies are applicable.  Policy limits do not act as a limitation upon the amount of indemnification or 
defense to be provided by SERVICE PROVIDER. 

21.4. Right to Offset.  CITY shall have the right to offset against any compensation due SERVICE 
PROVIDER under this Agreement any amount due CITY from SERVICE PROVIDER as a result of 
SERVICE PROVIDER's failure to pay CITY promptly any indemnification arising under this Section 
(21) and any amount due CITY from SERVICE PROVIDER arising from SERVICE PROVIDER's 
failure either to (i) pay taxes on amounts received pursuant to this Agreement or (ii) comply with 
applicable workers' compensation laws. 

21.5. Interpretation.  This Section shall constitute an agreement or contract of indemnity, 
incorporating the interpretations under California Civil Code Section 2778.  It is expressly understood 
and agreed that the obligation of SERVICE PROVIDER to indemnify the INDEMNITEE shall be as 
broad and inclusive as permitted by the laws of the State of California and shall survive termination of 
this Agreement. 

22. Entire Agreement; Modification; Conflicting Provisions. This Agreement constitutes the entire 
Agreement between the Parties and supersedes any previous agreements, oral or written. This Agreement 
may be modified or provisions waived only by a subsequent mutual written agreement executed by CITY and 
SERVICE PROVIDER. If the provisions contained in the main body of this Agreement conflict with any 
provision contained in an exhibit to this Agreement, the provisions of the main body of this Agreement shall 
govern and control over any provision contained in an exhibit to this Agreement. 

23. Governing Law and Venue. This Agreement shall be construed in accordance with the laws of the 
State of California. This Agreement was entered into and is to be performed in the County of Santa Clara. 
Any action or dispute arising out of this Agreement shall only be brought in Santa Clara County. 
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24. Interpretation. This Agreement is a negotiated document and shall be deemed to have been drafted 
jointly by the Parties, and no rule of construction or interpretation shall apply against any particular Party 
based on a contention that the Agreement was drafted by one of the Parties including, but not limited to, 
California Civil Code § 1654, the provisions of which are hereby waived. This Agreement shall be construed 
and interpreted in a neutral manner. 

25. Preservation of Agreement. If any term, provision, covenant, or condition of this Agreement is held 
by a court of competent jurisdiction to be invalid or unenforceable, the rest of the Agreement shall remain in 
full force and effect and shall in no way be affected or invalidated. 

26. Binding Agreement.  Notwithstanding the provisions of Section 19 above, this Agreement shall bind 
any and all successors in interest, legal representatives and/or other permitted assignees or transferees of 
SERVICE PROVIDER in the same manner as if those successors in interest, legal representatives or other 
permitted assignees or transferees had entered into this Agreement originally. 

// 

 

// 

 

// 

 

// 

 

// 

 

// 

 

// 
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27. Authority to Execute. Those individuals who are signing this Agreement on behalf of entities 
represent and warrant that they are, respectively, duly authorized to sign on behalf of the entities and to bind 
the entities fully to each and all of the obligations set forth in this Agreement. 

IN WITNESS THEREOF, these Parties have executed this Agreement on the day and year shown 
below. 

 
AS SET FORTH IN CA. CORP. CODE § 313, TWO SIGNATURES ARE REQUIRED FOR CALIFORNIA 
CORPORATIONS:  
(1) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT; AND  
(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR ASSISTANT TREASURER. 
 

ATTEST:  CITY OF MORGAN HILL  
     
     

City Clerk/Deputy City Clerk  City Manager 
 
Michelle Wilson 

  
Christina J. Turner 

Print Name  Print Name 
   
Date:   Date:  

     
APPROVED AS TO FORM:        
     
     

City Attorney  By:    
 
Donald A. Larkin 

   

Print Name 
 

  
 
 
Date: 

Print Name and Title of Signer. 
If Corporate:  Chairman, President or 
Vice President 
 

 
Date:  

 

     
     

   By: 
 

 

    

    
 
 
 
 
Date: 

Print Name and Title of Signer. 
If Corporate:  Secretary, Assistant 
Secretary, Chief Financial Officer or 
Assistant Treasurer 
 

 
_____________________________________    _____________________________________   
Contractor’s License Number(s) (if applicable)    Contractor’s DIR Registration Number(s) (if applicable) 
 
 
Expiration Date(s) _________________________ Expiration Date(s)   ____________________ 
 
Seal: 
U:\Legal Forms\Consultant Agreements\City Maintenance Service Agreement.Docx 
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EXHIBIT A 
SCOPE OF SERVICES 
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EXHIBIT B 
SCHEDULE OF COMPENSATION RATES 
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EXHIBIT C 
SCHEDULE OF PERFORMANCE 
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MAINTENANCE SERVICE AGREEMENT 
Cal-West Lighting and Signal Maintenance, Inc. 

THIS AGREEMENT is entered into and becomes effective on (Effective Date), by 
and between the CITY OF MORGAN HILL, a municipal corporation, ("CITY"), and Cal-West Lighting and 
Signal Maintenance, Inc. a California corporation ("SERVICE PROVIDER") hereinafter referred to collectively 
as "Parties." In consideration of the promises and the mutual covenants contained in this Agreement, the 
Parties agree as follows: 

1. City Authority. This Agreement is entered into pursuant to action of the Morgan Hill City Council 
taken on __ , 20_ 

2. Term of Agreement. This Agreement shall cover services rendered from the Effective Date of this 
Agreement until June 30, 2021 at which time SERVICE PROVIDER'S services shall be completed. The City 
Manager is authorized to extend the term of this Agreement for a maximum period of one year. Any such 
extension shall be in writing and signed by both Parties to this Agreement. 

3. Scope of Service. The services to be performed by SERVICE PROVIDER shall be traffic signal and 
street lighting maintenance as further described in Exhibit A. 

4. Compensation. SERVICE PROVIDER shall be compensated as follows: 

4.1. Amount. $450,000.00. Total compensation to CONSULTANT under this Agreement during its 
initial term set forth in Section 2 above shall not exceed Four hundred fifty thousand dollars 
and shall be billed based on the rate and basis set forth in Exhibit B. If the City Manager 
extends the term of this Agreement for up to one year pursuant to the provisions of Section 2 
above, the City Manager shall have the authority to increase the maximum compensation 
allowed to be paid to CONSUL TANT during that extended term period, so long as City Council 
has appropriated sufficient funds therefor, the Parties mutually agree to such amount in a 
writing signed by both Parties to this Agreement and provided further that in no event shall 
such maximum compensation allowed for the extended term exceed 105% of the maximum 
compensation allowed to be paid to CONSUL TANT for one year of service during the initial 
term of this Agreement. 

4.2. Billing. SERVICE PROVIDER shall provide CITY with an invoice containing the dated, 
detailed, and itemized descriptions of all services performed and expenses incurred (if such 
expenses are reimbursable pursuant to Exhibit B) by SERVICE PROVIDER on a monthly basis 
unless otherwise specified in Exhibit B. All invoices shall be sent to the CITY addressed to the 
department head or project manager identified below in Section 14 Notices. Payment will be 
made to SERVICE PROVIDER within thirty (30} days of receipt of invoice by CITY. Any rate 
charged shall be prorated where services are interrupted or not provided for any rate period 
(for example, any monthly rate charge should be prorated when services were interrupted or 
provided for only part of the month). For services billed on an hourly rate, the minimum unit of 
billed time shall not exceed one tenth of one hour. CITY shall pay for services and expenses 
(if so provided in Exhibit B) up to the limit of compensation set forth above, that in the CITY's 
judgment were necessary and reasonable. Services for work performed and expenses 
incurred in excess of the total compensation set forth in paragraph 4.1 above shall be at no 
cost to CITY. 

5. Termination. CITY or SERVICE PROVIDER shall have the right to terminate this Agreement, without 
cause, by giving thirty (30) days' written notice or less under urgent circumstances. Upon such termination, 
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SERVICE PROVIDER shall submit to CITY an itemized statement of services performed for which 
compensation has not been paid. CITY may require SERVICE PROVIDER to complete certain work product 
or documents and SERVICE PROVIDER shall deliver to CITY all documents in its possession without 
additional compensation to SERVICE PROVIDER. The City Manager is authorized to terminate this 
AGREEMENT on behalf of CITY. 

6. Performance of Work. SERVICE PROVIDER represents that it is qualified by virtue of experience, 
training, education, and expertise to accomplish these services. Services shall be performed by SERVICE 
PROVIDER in accordance with professional practices in a manner consistent with a level of care, competence 
and skill exercised by qualified members of SERVICE PROVIDER'S profession. By delivery of completed 
work, SERVICE PROVIDER certifies that the work conforms to the requirements of this Agreement and all 
applicable federal, state and local laws. SERVICE PROVIDER shall perform all work and services under this 
Agreement in conformance with the time schedule set forth on Exhibit C, "Schedule of Performance," 
attached hereto and incorporated herein by this reference. The City Manager is authorized on behalf of CITY 
to modify the timeframes set forth on the Schedule of Performance within the term of this Agreement. If 
SERVICE PROVIDER desires to leave or store any of SERVICE PROVIDER's equipment at a CITY site while 
SERVICE PROVIDER is performing work or service pursuant to this Agreement, SERVICE PROVIDER will 
first obtain the consent of the City Manager, or his delegate, to do so, and any such storage shall occur only 
in the manner and location allowed by such CITY official and entirely at SERVICE PROVIDER's sole risk. 

7. Hazardous Materials. Without limiting any other requirement or obligation of SERVICE PROVIDER 
under this Agreement, if SERVICE PROVIDER needs to use any material or chemical considered to be a 
hazardous material under any federal, state or local law, regulation or policy, SERVICE PROVIDER agrees 
to fully and timely abide by and comply with all laws, regulations and policies pertaining to the use, transport, 
removal, handling, disposal or other activity related to any and all such materials or chemicals. Prior to 
commencement of work or services under this Agreement, SERVICE PROVIDER shall provide CITY with a 
complete list of the hazardous materials SERVICE PROVIDER reasonably anticipates it may need to use to 
provide the services of SERVICE PROVIDER under this Agreement, together with the reasonably anticipated 
quantities thereof, if requested by CITY. 

8. Insurance Requirements. SERVICE PROVIDER shall procure and provide proof of the insurance 
coverage required by this section in the form of certificates and endorsements. The required insurance must 
cover the activities of SERVICE PROVIDER, including its subcontractors, employees and agents, relating to 
or arising from the performance of any work or service under this Agreement, and must remain in full force 
and effect at all times during the period covered by this Agreement. The coverages may be arranged under 
a single policy for the full limits required or by a combination of underlying policies with the balance provided 
by excess or "umbrella" policies, provided each such policy complies with the requirements set forth herein. 
SERVICE PROVIDER further understands that CITY reserves the right to modify the insurance requirements 
set forth herein, with thirty (30) days' notice provided to SERVICE PROVIDER, at any time as deemed 
necessary to protect the interests of CITY. 

8.1. Insurance Types and Amounts. 

8.1.1. Commercial General Liability (CGL). SERVICE PROVIDER shall maintain CGL against 
claims and liabilities for personal injury, death, or property damage providing protection 
in the minimum amount of: (i) one million dollars ($1,000,000.00} for bodily injury or 
death to any one person for any one accident or occurrence and at least one million 
dollars ($1,000,000.00) for property damage, or (ii) the maximum amount of such 
insurance available to SERVICE PROVIDER under SERVICE PROVIDER's combined 
insurance policies (including any excess or "umbrella" policies), whichever is greater. 
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8.1.2. Automobile Liability. SERVICE PROVIDER shall maintain Automobile Liability covering 
all owned, non-owned and hired automobiles (if SERVICE PROVIDER does not own 
automobiles, then SERVICE PROVIDER shall maintain Hired/Non-owned Automobile 
Liability) against claims and liabilities for personal injury, death, or property damage 
providing protection in the minimum amount of: (i) one million dollars ($1,000,000.00) 
for bodily injury or death to any one person for any one accident or occurrence and at 
least one million dollars ($1,000,000.00) for property damage, or (ii) the maximum 
amount of such insurance available to SERVICE PROVIDER under SERVICE 
PROVIDER's combined insurance policies (including any excess or "umbrella" 
policies), whichever is greater. 

8.1.3. Workers' Compensation Insurance and Employer's Liability. SERVICE PROVIDER 
shall maintain Workers Compensation coverage, as required by law, in the minimum 
amount of: (i) one million dollars ($1,000,000.00) for any one accident or occurrence, 
or (ii) the maximum amount of such insurance available to SERVICE PROVIDER under 
SERVICE PROVIDER's combined insurance policies (including any excess or 
"umbrella" policies), whichever is greater. If SERVICE PROVIDER is self-insured, 
SERVICE PROVIDER shall provide its Certificate of Permission to Self-Insure, duly 
authorized by the Department of Industrial Relations. 

8.1.4. Pollution (Environmental) Liability. If the performance of SERVICE PROVIDER's work 
or service under this Agreement involves hazardous materials, contaminated soil 
disposal, and/or a risk of accidental release of fuel oil, chemicals or other toxic gases 
or hazardous materials, SERVICE PROVIDER shall procure and maintain Pollution 
Liability covering the contractor's liability for bodily injury, property damage and 
environmental damage resulting from pollution and related cleanup costs arising out of 
the work or services to be performed under this Agreement. Coverage shall be provided 
for both work performed on site, as well as during the transport of hazardous materials. 
Such coverage shall be in the minimum amount of: (i) one million dollars 
($1,000,000.00) for any one accident or occurrence, or (ii) the maximum amount of 
such insurance available to SERVICE PROVIDER under SERVICE PROVIDER's 
combined insurance policies (including any excess or "umbrella" policies), whichever 
is greater. 

8.1.5. Professional Liability. 

8.1.5.1. If the performance of SERVICE PROVIDER's work or service under this 
Agreement involves professional and/or technical services (examples include, but are 
not limited to, architects, engineers, land surveyors, and appraisers), SERVICE 
PROVIDER shall procure and maintain either a claims made or occurrence Errors and 
Omission liability insurance in the minimum amount of: (i) one million dollars 
($1,000,000.00) each claim, or (ii) the maximum amount of such insurance available to 
SERVICE PROVIDER under SERVICE PROVIDER's combined insurance policies 
(including any excess or "umbrella" policies), whichever is greater. Further, if SERVICE 
PROVIDER maintains a claims-made policy, SERVICE PROVIDER shall provide 
written evidence of such insurance to CITY for at least five (5) years after the 
completion of work performed under this Agreement. 

8.1.5.2. If the performance of SERVICE PROVIDER's work or service under this 
Agreement relates to Information Technology or related services (examples include, 
but are not limited to computer programmers, software designers, hardware engineers, 
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or other systems consultants), SERVICE PROVIDER shall procure and maintain a 
claims made Errors and Omission liability insurance, including Cyber Liability and Data 
Breach, in the minimum amount of: (i) one million dollars ($1,000,000.00) each claim, 
or (ii) the maximum amount of such insurance available to SERVICE PROVIDER 
under SERVICE PROVIDER's combined insurance policies (including any excess or 
"umbrella" policies), whichever is greater. 

8.1.5.3. If the performance of SERVICE PROVIDER's work or service under this 
Agreement involves contact with minors, SERVICE PROVIDER shall procure and 
maintain Sexual Abuse and Molestation insurance in the minimum amount of: (i) one 
million dollars ($1,000,000.00) each claim, or (ii) the maximum amount of such 
insurance available to SERVICE PROVIDER under SERVICE PROVIDER's combined 
insurance policies (including any excess or "umbrella" policies), whichever is greater. 

8.2. Endorsements. SERVICE PROVIDER shall provide proof of the following endorsements, 
listed for each policy for which endorsements are required, as outlined below: 

8.2.1. General Liability. 

8.2.1.1. The City of Morgan Hill, its elected or appointed officials, boards, agencies, 
officers, agents, employees, and volunteers are named as additional insureds; 

8.2.1.2. the insurer waives the right of subrogation against the City of Morgan Hill 
and CITY's elected or appointed officials, boards, agencies, officers, agents, 
employees, and volunteers; and, 

8.2.1.3. insurance shall be primary non-contributing. 

8.2.2. Workers Compensation. 

If the performance of CONSULTANT'S work or service under this Agreement involves 
access to or activity on any property or premises owned or occupied by the CITY, 
including, but not limited to, CONSULTANT'S presence during site visits and meetings, 
then insurer waives the right of subrogation against the City of Morgan Hill and the 
CITY's elected or appointed officials, boards, agencies, officers, agents, employees, 
and volunteers. 

8.3. Qualification of Insurers. All insurance required pursuant to this Agreement must be issued 
by a company licensed and admitted, or otherwise legally authorized to carry out insurance 
business in the State of California, and each insurer must have a current AM. Best's financial 
strength rating of "A" or better and a financial size rating of "VII" or better. 

8.4. Certificates. SERVICE PROVIDER shall furnish CITY with copies of all policies or certificates 
as outlined herein, whether new or modified, promptly upon receipt. No policy subject to 
SERVICE PROVIDER's agreement with CITY shall be canceled or materially changed except 
after thirty (30) days' notice by the insurer to CITY. Certificates, including renewal certificates, 
may be mailed electronically to riskmgmt@morganhill.ca.gov or delivered to the Certificate 
Holder address provided herein 

Certificate Holder address: 
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City of Morgan Hill 
Attn: Risk Management 
17575 Peak Avenue 
Morgan Hill, CA 95037 

9. Non-Liability of Officials and Employees of CITY. No official or employee of CITY shall be 
personally liable for any default or liability under this Agreement. 

10. Compliance with Law. 

10.1. SERVICE PROVIDER and its officers, employees, agents, and subcontractors shall comply 
with all applicable laws, ordinances, administrative regulations, and permitting requirements in 
carrying out their obligations under this Agreement. SERVICE PROVIDER and its officers, 
employees, agents, and subcontractors covenant there shall be no discrimination based upon 
race, color, creed, religion, gender, marital status, age, sexual orientation, national origin, 
mental disability, physical disability, medical condition, or ancestry, in any activity pursuant to 
this Agreement. 

10.2. Without limiting the provisions of Section 10.1 above, each worker performing work under this 
Agreement shall be paid at a rate not less than the prevailing wage as defined in Sections 
1771 and 177 4 of the Labor Code. The prevailing wage rates are available on line at 
http://www.dir.ca.gov/dlsr. SERVICE PROVIDER shall post a copy of the applicable prevailing 
rates at the Worksite. Pursuant to Labor Code Section 1775, SERVICE PROVIDER and any 
Subcontractor shall forfeit to CITY as a penalty up to two hundred dollars ($200.00) for each 
calendar day, or portion thereof, for each worker paid less than the applicable prevailing wage 
rate. SERVICE PROVIDER shall also pay each worker the difference between the applicable 
prevailing wage rate and the amount actually paid to that worker. 

10.3. DIR Registration. CITY will not accept a Bid Proposal from or enter into a contract with a 
SERVICE PROVIDER, without first receiving proof to the satisfaction of CITY that SERVICE 
PROVIDER and its subcontractors are registered with the California Department of Industrial 
Relations to perform public work under Labor Code Section 1725.5, subject to limited legal 
exceptions. Under Labor Code section 1771.4, this Agreement is subject to compliance 
monitoring and enforcement by the California Department of Industrial Relations. 

10.4. Compliance with Wage and Hour Laws: SERVICE PROVIDER, and any subcontractor it 
employs to complete work under this Agreement, shall comply with all applicable federal, state 
and local wage and hour laws. Applicable laws may include, but are not limited to, the Federal 
Fair Labor Standards Act and the California Labor Code. 

Final Judgments, Decisions, and Orders: For purposes of this Section, a "final judgment, 
decision, or order" refers to one for which all appeals have been exhausted or the time to 
appeal has expired. Relevant investigatory government agencies include: the federal 
Department of Labor, the California Division of Labor Standards Enforcement, or any other 
governmental entity or division tasked with the investigation and enforcement of wage and 
hour laws. 

Prior Judgments against SERVICE PROVIDER and/or its Subcontractors: BY SIGNING THIS 
AGREEMENT, SERVICE PROVIDER AFFIRMS THAT IT HAS DISCLOSED ANY FINAL 
JUDGMENTS, DECISIONS OR ORDERS FROM A COURT OR INVESTIGATORY 
GOVERNMENT AGENCY FINDING - IN THE FIVE (5) YEARS PRIOR TO EXECUTING THIS 
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AGREEMENT - THAT SERVICE PROVIDER OR ITS SUBCONTRACTOR(S) HAS 
VIOLATED ANY APPLICABLE WAGE AND HOUR LAWS. SERVICE PROVIDER FURTHER 
AFFIRMS THAT IT OR ITS SUBCONTRACTOR(S) HAS SATISFIED AND COMPLIED WITH 
- OR HAS REACHED AGREEMENT WITH THE CITY REGARDING THE MANNER IN 
WHICH IT WILL SATISFY -ANY SUCH JUDGMENTS, DECISIONS OR ORDERS. 

Judgments or Decisions During Term of Contract: If at any time during the term of this 
Agreement, a court or investigatory government agency issues a final judgment, decision or 
order finding that SERVICE PROVIDER or any subcontractor it employs to perform work under 
this Agreement has violated any applicable wage and hour law, or SERVICE PROVIDER 
learns of such a judgment, decision, or order that was not previously disclosed, SERVICE 
PROVIDER shall inform the City Attorney, no more than fifteen (15) days after the judgment, 
decision or order becomes final or of learning of the final judgment, decision or order. 
SERVICE PROVIDER and its subcontractors shall promptly satisfy and comply with any such 
judgment, decision, or order, and shall provide the City Attorney with documentary evidence 
of compliance with the final judgment, decision or order within five (5) days of satisfying the 
final judgment, decision or order. CITY reserves the right to require SERVICE PROVIDER to 
enter into an agreement with CITY regarding the manner in which any such final judgment, 
decision, or order will be satisfied. 

City's Right to Withhold Payment: Where SERVICE PROVIDER or any subcontractor it 
employs to perform work under this Agreement has been found in violation of any applicable 
wage and hour law by a final judgment, decision or order of a court or government agency, 
CITY reserves the right to withhold payment to SERVICE PROVIDER until such judgment, 
decision or order has been satisfied in full. 

Material Breach: Failure to comply with any part of this Section constitutes a material breach 
of this Agreement. Such breach may serve as a basis for immediate termination of this 
Agreement and/or any other remedies available under this Agreement and/or law. 

Notice to City Related to Wage Theft Prevention: Notice provided to the City Attorney as 
required under this Section shall be addressed to: City Attorney, City of Morgan Hill, 17575 
Peak Avenue, Morgan Hill, CA 95037. The Notice provisions of this Section are separate from 
any other notice provisions in this Agreement and, accordingly, only notice provided to the 
above address satisfies the notice requirements in this Section. 

11. Independent Contractor. SERVICE PROVIDER is an independent contractor and not an agent or 
employee of CITY. 

12. Confidentiality. All data, documents, or other information received by SERVICE PROVIDER from 
CITY or prepared in connection with SERVICE PROVIDER'S services under this Agreement are deemed 
confidential and shall not be disclosed to any third party by SERVICE PROVIDER without prior written consent 
by CITY. 

13. Conflict of Interest and Reporting. SERVICE PROVIDER shall at all times avoid conflict of interest 
or appearance of conflict of interest in performance of this Agreement. 

14. Notices. All notices shall be personally delivered or mailed, via first class mail to the below listed 
address. These addresses shall be used for delivery of service of process. Notices shall be effective five (5) 
days after date of mailing, or upon date of personal delivery. 
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Address of SERVICE PROVIDER is as follows: 

Cal-West Lighting and Signal Maintenance, Inc. 
P.O. Box 612035 

San Jose, CA 95161-2035 

Address of CITY is as follows: 

Dale Dapp, Maintenance with a copy to: 
Manager 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

City Clerk 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

15. Licenses, Permits and Fees. SERVICE PROVIDER shall obtain a City of Morgan Hill Business 
License, all permits and licenses to the extent required by ordinances, codes and regulations of the federal, 
state and local government. 

16. Maintenance of Records. 

16.1. Maintenance. SERVICE PROVIDER shall prepare, maintain, and preserve all reports and 
records that may be required by federal, state, and CITY rules and ordinances related to 
services provided under this Agreement. SERVICE PROVIDER shall maintain records for a 
period of at least 3 years after receipt of final payment under this Agreement. If any litigation, 
claim, negotiation, audit exception, or other action relating to this Agreement is pending at the 
end of the 3-year period, then SERVICE PROVIDER shall retain said records until such action 
is resolved. 

16.2. Access to and Audit of Records. CITY shall have the right to examine, monitor and audit all 
records, documents, conditions, and activities of SERVICE PROVIDER and its subcontractors 
related to services under this Agreement. Pursuant to Government Code Section 8546.7, if 
this Agreement involves the expenditure of public funds in excess of $10,000, the Parties to 
this Agreement may be subject, at the request of CITY or as part of any audit of CITY, to the 
examination and audit of the State Auditor pertaining to matters connected with the 
performance of this Agreement for a period of three years after final payment under the 
Agreement. 

16.3. Ownership of Work Product. All documents or other information developed or received by 
SERVICE PROVIDER for work performed under this Agreement shall be the property of CITY. 
SERVICE PROVIDER shall provide CITY with copies of these items upon demand or upon 
termination of this Agreement. 

17. Familiarity with Work. By executing this Agreement, SERVICE PROVIDER represents that: (1) it 
has investigated the work to be performed; (2) it has investigated the site of the work and is aware of all 
conditions there; and (3) it understands the difficulties and restrictions of the work under this Agreement. 
Should SERVICE PROVIDER discover any conditions materially differing from those inherent in the work or 
as represented by CITY, it shall immediately inform CITY and shall not proceed, except at SERVICE 
PROVIDER'S risk, until written instructions are received from CITY. 

18. Time of Essence. Time is of the essence in the performance of this Agreement. 

7 
Updated: May 2018 

4.b

Packet Pg. 165

A
tt

ac
h

m
en

t:
 C

al
-W

es
t 

L
ig

h
ti

n
g

 A
g

re
em

en
t 

 (
17

81
 :

 A
w

ar
d

 T
ra

ff
ic

 S
ig

n
al

 a
n

d
 L

ig
h

ti
n

g
)



19. No Assignment. Neither this Agreement nor any portion shall be assigned by SERVICE PROVIDER, 
without prior written consent of CITY. Any attempted assignment not first approved by CITY shall be void and, 
at CITY's option, shall terminate this Agreement effective as of the date of such attempted assignment. 

20. Attorney Fees. In any legal action, dispute or arbitration arising out of or relating to this Agreement, 
the prevailing party shall be entitled to an award of its reasonable attorney fees, costs and expenses incurred. 

21. Defense and Indemnification. 

21.1. Defense and Indemnification. SERVICE PROVIDER shall, to the fullest extent permitted by 
law, indemnify, defend and hold harmless CITY, its elected or appointed officials, boards, agencies, 
officers, agents, employees, and volunteers ("INDEMNITEES") from and against any and all claims, 
liabilities, expenses, liens, or damages of any nature, including liability for bodily injury, property 
damage or personal injury, and including reasonable attorneys' fees and expenses, that arise out of, 
pertain to, or relate to the performance of this Agreement or the failure to comply with any obligations 
contained in this Agreement by SERVICE PROVIDER, and/or its agents, officers, employees, 
subcontractors, or independent contractors ("CLAIM"). 

21.2. Exceptions. SERVICE PROVIDER is not required to indemnify INDEMNITEES against liability 
for bodily injury, property damage or personal injury, or any other loss, damage or expense arising 
from the sole negligence or willful misconduct of CITY. 

21.3. Not limited by insurance. The indemnity, defense and hold harmless provisions of this 
Agreement apply to all CLAIMs alleged against an INDEMNITEE, regardless of whether any insurance 
policies are applicable. Policy limits do not act as a limitation upon the amount of indemnification or 
defense to be provided by SERVICE PROVIDER. 

21.4. Right to Offset. CITY shall have the right to offset against any compensation due SERVICE 
PROVIDER under this Agreement any amount due CITY from SERVICE PROVIDER as a result of 
SERVICE PROVIDER's failure to pay CITY promptly any indemnification arising under this Section 
(21) and any amount due CITY from SERVICE PROVIDER arising from SERVICE PROVIDER's 
failure either to (i) pay taxes on amounts received pursuant to this Agreement or (ii) comply with 
applicable workers' compensation laws. 

21.5. Interpretation. This Section shall constitute an agreement or contract of indemnity, 
incorporating the interpretations under California Civil Code Section 2778. It is expressly understood 
and agreed that the obligation of SERVICE PROVIDER to indemnify the INDEMNITEE shall be as 
broad and inclusive as permitted by the laws of the State of California and shall survive termination of 
this Agreement. 

22. Entire Agreement; Modification; Conflicting Provisions. This Agreement constitutes the entire 
Agreement between the Parties and supersedes any previous agreements, oral or written. This Agreement 
may be modified or provisions waived only by a subsequent mutual written agreement executed by CITY and 
SERVICE PROVIDER. If the provisions contained in the main body of this Agreement conflict with any 
provision contained in an exhibit to this Agreement, the provisions of the main body of this Agreement shall 
govern and control over any provision contained in an exhibit to this Agreement. 

23. Governing Law and Venue. This Agreement shall be construed in accordance with the laws of the 
State of California. This Agreement was entered into and is to be performed in the County of Santa Clara. 
Any action or dispute arising out of this Agreement shall only be brought in Santa Clara County. 
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24. Interpretation. This Agreement is a negotiated document and shall be deemed to have been drafted 
jointly by the Parties, and no rule of construction or interpretation shall apply against any particular Party 
based on a contention that the Agreement was drafted by one of the Parties including, but not limited to, 
California Civil Code § 1654, the provisions of which are hereby waived. This Agreement shall be construed 
and interpreted in a neutral manner. 

25. Preservation of Agreement. If any term, provision, covenant, or condition of this Agreement is held 
by a court of competent jurisdiction to be invalid or unenforceable, the rest of the Agreement shall remain in 
full force and effect and shall in no way be affected or invalidated. 

26. Binding Agreement. Notwithstanding the provisions of Section 19 above, this Agreement shall bind 
any and all successors in interest, legal representatives and/or other permitted assignees or transferees of 
SERVICE PROVIDER in the same manner as if those successors in interest, legal representatives or other 
permitted assignees or transferees had entered into this Agreement originally. 

II 

II 

II 

II 

II 

II 

II 
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27. Authority to Execute. Those individuals who are signing this Agreement on behalf of entities 
represent and warrant that they are, respectively, duly authorized to sign on behalf of the entities and to bind 
the entities fully to each and all of the obligations set forth in this Agreement. 

IN WITNESS THEREOF, these Parties have executed this Agreement on the day and year shown 
below. 

AS SET FORTH IN CA. CORP. CODE § 313, TWO SIGNATURES ARE REQUIRED FOR CALIFORNIA 
CORPORATIONS: 
(1) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT: AND 
(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR ASSISTANT TREASURER. 

ATTEST: 

City Clerk/Deputy City Clerk 

Michelle Wilson 
Print Name 

Date: 

APPROVED AS TO FORM: 

City Attorney 

Donald A Larkin 
Print Name 

Date: 

C-10 847901 

Contractor's License Number(s) (if applicable) 

Expiration Date(s) ___ 10=/..a..3 ... 1/ __ 20"""1;.....8 ____ _ 

Seal: 

CITY OF MORGAN HILL 

City Manager 

Christina J. Turner 
Print Name 

Date: 

CAL-WEST LIGHTING AND SIGNAL 

MAINTENANCE, IN.z ./ / 

L_ f- y-------
By: (/ 

Date: 

By: 

Frank A. Garcia - Treasurer 

Print Name and Title of Signer. 
If Corporate: Secretary, Assistant 
Secretary, Chief Financial Officer or 
Assistant Treasurer 

Date: 

1000023113 

May 29. 2018 

Contractor's DIR Registration Number(s) (if applicable) 

Expiration Date(s) 6/30/2018 
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EXHIBIT A 
SCOPE OF SERVICES 

The Contractor will furnish all tools, equipment, apparatus, facilities, labor, service and materials to perform 
all work necessary to maintain traffic signal facilities and street lights in good and workmanlike manner. All 
labor, services, materials and equipment shall be furnished and said work performed and completed by the 
Contractor as an independent contractor, subject to the inspection and approval of the Community Services 
Director of the City of Morgan Hill, or his representative. 

The City operates and maintains 42 traffic signals with a variety of signal controllers and 16 flashing 
beacons. The City also has an EMTRAC Signal-Priority System that must be maintained on a quarterly 
basis. 

Preventative Maintenance: 

The Contractor shall provide a routine, comprehensive preventative maintenance program designed to 
minimize the incidence of outages and malfunction; reduce complaints; and extend the useful life of the 
traffic signal equipment. The Contractor is required to furnish and use a preventative maintenance checklist 
form approved by the City. The Contractor shall provide one electronic copy of the maintenance checklist to 
the City following each inspection, maintain a copy of the checklist in the traffic signal controller cabinet, and 
maintain a copy of the maintenance checklist at the Contractor's office. The program shall include monthly 
inspections of each signalized intersection. 

Each controller unit shall be inspected, cleaned, and adjusted during a routine inspection one time per 
month. This includes all accessory items such as the EMTRAC system and signal interconnect systems. 
Each controller conflict monitor shall be tested once yearly during the month of July. 

All traffic signal detection loops shall be maintained and repaired as needed. 

All incandescent lamps in all signals shall be replaced based on an eighty percent (80%) depletion period. 
Contractor shall use only standard traffic signal lamps as manufactured by General Electric Company or 
Sylvania Company. 

All light emitting diode (LED) modules in all signals shall be replaced when more than two percent (2%) of 
the LEDs have failed. Contractor shall only use standard LED traffic signal modules approved by the 
California Department of Transportation (Caltrans). 

The Contractor shall replace or repair any and all defective parts of the controller mechanism as needed. All 
lenses and reflectors shall be cleaned and polished once a year. At this time, all broken parts shall be 
replaced. 

Contractor shall maintain the appearance of all traffic signals monthly including graffiti removal, and removal 
of stickers, etc. 

All fixed time, semi-actuated and fully actuated signal which are installed from time to time shall be added to 
those already maintained by the Contractor as City notifies the Contractor of the installation thereof. These 
signals shall be maintained at the same rate and in the same manner as those covered by the maintenance 
agreement. In the event notification is made at other than the beginning of the monthly contract period, 
payment for that month shall be prorated from the day the Contractor is notified. The Contractor is to be at 
all new installation turn-on to provide technical assistance and guidance. 
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Contractor is to maintain by quarterly testing all EMTRAC systems throughout the city at locations. 

School/PED flashing beacons are to be adjusted regarding Daylight Savings Time and Pacific Standard 
Time as needed twice a year. 

The total amount of work available will be a function of routine traffic signal maintenance plus the amount of 
work that is required due to normal "wear and tear," collision damage, vandalism, and other factors that may 
result in the need for emergency response maintenance services. The City expects traffic signal technicians 
to be regularly assigned to the City as necessary to provide preventative maintenance and to respond to 
unscheduled/emergency work. 

Scheduled Repair: 

The Contractor shall investigate and determine the corrective requirements for each reported malfunction, 
failure or outage of the traffic signal system. The Contractor shall repair or replace equipment and 
components that have failed, deteriorated or malfunctioned from the normal operation of the traffic signal 
system. Replacement of controllers and battery backup systems require approval of City staff prior to 
replacement. 

Based on a Street Light Repair list sent weekly, repairs must be made within fourteen (14) calendar days. 
The price is for the electrician, bucket truck, and lamp. Additional items are extra cost. Lights needing a 
quicker response will be billed based on labor and material. 

No permanent change shall be done without prior approval of the City. Whenever equipment is removed, 
the City representative shall be notified by phone and e-mail within twenty-four (24) hours, except weekends 
and holidays (where the Contractor shall wait until the next calendar day to notify the City Representative). 

The Contractor may be requested to input timing changes provided by the City. 

Emergency Response Work: 

The Contractor may be called upon from time to time by the City to repair, replace, or refurbish equipment 
which has been damaged by vehicle accidents, acts of God, malicious damage, natural causes, or need to 
install new appurtenances. In this case Contractor shall make emergency service calls when necessary to 
make temporary or permanent repairs or installation to signal equipment and appurtenances such as: safety 
lighting, traffic signs, pedestrian signals, flashing beacons, street lights, detector devices external to the 
cabinet or failure of the controller. 

The City's street lights are maintained by the City. The Contractor shall, upon request, make emergency 
calls to remove street lights that have been knocked down, and deliver same to the City corporation yard. 
The Contractor may be requested to replace and install a new street light and possibly, depending upon 
extent of damage, repair or replace the street light pole pedestal. 

Contractor shall maintain a 24 hour per day emergency service for the replacement of burned-out lamps or 
controller malfunctions. A maximum response time of two (2) hours will be required of the Contractor. In 
the course of traveling to and from the locations of the equipment to be serviced, Contractor's 
representative shall observe traffic signals at other designated intersections for possible malfunctions. 
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Work Hours: 

The work hours for any, and all traffic signal and street light preventative maintenance and repairs will be 
scheduled with City Maintenance Staff during regular business hours (7:00 a.m. to 5:00 p.m. Monday 
through Friday). As authorized by the City, the Contractor may perform Unscheduled and Emergency 
Response Work on the traffic signal system not covered by preventative maintenance and scheduled 
repairs. 

Deviation from the above will not be permitted except by written permission of the City Maintenance 
Coordinator or designated representative from the facility. 

From time to time, the City may take on improvement projects or other construction. The Contractor shall 
cooperate with the City or its agents while said work is underway. 

Workmanship and Quality Level: 

All work shall be performed by staff directly employed and supervised by the Contractor. The Contractor 
shall provide management and technical supervision through competent supervisors as required to provide 
the specified traffic signal and street light maintenance. The Contractor shall be responsible for the skills, 
methods and actions of all employees, subcontractors and for all work done. 

The Contractor shall cooperate with the representative authorized by the City to enable them to determine 
the Contractor's conformity with these specifications and the adequacy of the work being performed. The 
Contractor shall give personal supervision to the work and will meet with the Maintenance Manager or 
designated City representative, a minimum of once per month, at a schedule mutually agreed upon. 

Monthly Activity Report: 

The Contractor shall provide a computerized monthly activity report to the City by the fifteenth (15) working 
day of each month for the previous month. A monthly report shall be sent via e-mail to the City with the 
monthly invoice. No payment will be made without submittal of the report. The report shall include: 

i. Unscheduled and Emergency Response Work: Time the service calls were received, names of City 
staff who made the service call, time arrived at intersection, response time, nature of problem, the number 
of hours spent for each repair, materials used, whether the activity related to accident or vandalism, and a 
special listing of intersections with three or more calls in one month. 
ii. Scheduled Repairs: A complete record of all work that was performed on the traffic signal equipment 
during the previous month including the date and time, make model, and serial number of any major 
components or other equipment that was newly installed at each intersection. 
iii. Preventative Maintenance: Time and date the preventative maintenance work was performed. 
iv. Pending Repair List: Provide a monthly report of all pending repair work needed at each intersection. 
The intersection name shall be listed along with a description of the repair required, problem that created 
the repair and level of severity (high priority repair, medium priority repair, low priority repair). 

Signal Shut Down and Signal On Flash: 

The Contractor shall immediately notify the City's Community Services Department and Police Department 
of any signal turn-offs or signal-on-flash necessitated by their operation. Signal shut down of any duration 
and sign-on-flash operation in excess of fifteen (15) minutes must be first authorized by the Community 
Services Dept-Maintenance Division. 
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Spare Equipment 

The Contractor shall maintain adequate storage and shop facilities and sufficient stock of spare parts and 
signal equipment to effectively maintain the traffic signals. The Contractor shall maintain at least one fully 
tested standby controller that is compatible with the City's system. The Contractor will own and maintain all 
spare parts until installation in the City. 

Salvaged Equipment: 

The Contractor shall store any designated equipment, as designated by the City, at the Contractor's storage 
yard at no additional cost to the City. Components such as mast arms and luminaires that are undamaged 
may be re-used at the direction of the City. Any material or equipment declared as non-salvageable by the 
Community Services Department shall be taken from the City and disposed of properly by the Contractor at 
Contractor's cost. 

Safety: 

The Contractor and staff shall follow all established safety procedures and shall take special care not to 
endanger the public in any way. 
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EXHIBIT B 
SCHEDULE OF COMPENSATION RATES 

Compensation shall be based on the attached Bid Schedule (Annual Routine Maintenance and Time 
and Materials-Service Repairs) submitted in the proposal dated May 21, 2018 by Cal-West Lighting 
and Signal Maintenance, Inc. 

Annual Routine Maintenance: 

1. Monthly Maintenance: $70 per month X 12 months X42 intersections= 

2. Emtrac System Quarterly Maintenance 

3. Flashing Beacons: $35 per month X 12 months X 16 beacons= 

4. Lighted Crosswalk: $35 per month X 12 months X 1 lighted crosswalk= 

Total Annual Routine Maintenance Amount 

Three Year Annual Routine Maintenance Amount is $127,260.00 

Time and Materials-Service Repairs: 

$35,280.00 

Included Above 

$ 6,720.00 

$ 420.00 

$42,420.00 

Please see the attached Bid Schedule for the Time and Materials - Service Repairs 

1. Labor and Equipment Rates for Maintenance 

2. Loop Repair 

3. New Signal Turn-On 

4. Street Light Maintenance 

5. Mark-Up on Parts and Maintenance 

Total Not to Exceed Contract Amount is $450,000 which includes $127,260 for routine maintenance 
plus $322,740 in additional maintenance and repair costs to be performed on an as-needed basis and 
pre-approved by City Maintenance Staff. 

Pricing as described in this Exhibit B and the attached Bid Schedule applies to the period of July 1, 
2018 to June 30, 2020. For services beginning on July 1, 2020, the Contractor may request a 
percentage adjustment to the pricing for all services equal to the Consumer Price Index (CPI) for the 
San Francisco Bay Area Counties. This request must be in writing ninety (90) days prior to the end of 
July 1, 2020. 
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Attachment 1 : Bid Schedule 
City of Morgan Hill Traffic Signal and Street Lighting Maintenance 

Annual Routine Maintenance 
(Task Rate Schedu!EI A} 

1. Monthly Maintenance Fee Per Intersection• 
$ 70.00 /monthx 12 months= x 42 intersections = 

2. Emtrac System Maintenance Quarterly• 
$ 0.00 /quarter x 4 quarters= 

3. Flashing Beacons• 
$ 35.00/ month x 12 months= x 16 flashing beacons = 

4. Lighted Crosswalk 
35.00 /monthx 12 months=x 1 lighted crosswalk = 

TOTAL (annual) 

Based on attached Intersection List (Attachment A) 

Time and Materials • Service Repairs 
(Task Rate Schedule B) 

1. LABOR AND EQUIPMENT RATES FOR MAINTENANCE 

STRAIGHT 
LABOR SCHEDULE TIME OVERTIME 
Signal Maintenance Supervisor $ 110.00 $ 190.00 
Signal Maintenance Technician $ 110.00 $ 190.00 
Traffic Signal Staff $ 75.00 $ 105.00 
Laborer $ 75.00 $ 105.00 

HOURLY DAY 
EQUIPMENT RATE RATE 
Utility Vehicle $ 0.00 $ 0.00 
Service Vehicle $ 25.00 $ 100.00 
Boom Truck $ 30.00 $ 120.00 
Hydraulic Lift $ 30.00 $ 120.00 
Air Compressor 0.00 0.00 

A. Total for 2 Hour Emergency Service Call for Pole Knockdown 
B. Timing Input Call 

2. LOOP REPAIR 
As ii is deemed necessary to replace damaged detection loops, contractor 
(Includes all labor, material, and equipment) 
Cost for 1 each forward loop {Attachment 8) 
All others (1 each} (CalTrans Standard Plan ES-58 / Attachment C) 

3. NEW SIGNAL TURN-ON 
1 each occurance 

4. STREET LIGHT MAINTENANCE 
1 each occurance 

5. MARK-UP ON PARTS AND MATERIALS(% PERCENTAGE MARK-UP) 

Signature 

$ 

$ 

$ 

$ 

$ 
$ 
$ 
$ 

Annual Amount 

35,280.00 

included 

6720.00 

420.00 
$42,420.00 

JOB 
TRIP 
RATE 

0.00 
50.00 
60.00 
60.00 
0.00 

$ 
$ 

$ 
$ 

$ 

$ 

280.00 
140.00 

650.00 

650.00 

500.00 

70.00 

10 % 

16 
Updated: May 2018 

4.b

Packet Pg. 174

A
tt

ac
h

m
en

t:
 C

al
-W

es
t 

L
ig

h
ti

n
g

 A
g

re
em

en
t 

 (
17

81
 :

 A
w

ar
d

 T
ra

ff
ic

 S
ig

n
al

 a
n

d
 L

ig
h

ti
n

g
)



·········· ... ...... . . ............. ~~~- ~~~~~=~~-~ 

ATTACHMENT A: 4/20/2018 
BID SCHEDULE-TRAFFIC SIGNAL AND STREET LIGHT MAINTENANCE 

CITY OF MORGAN HILL SIGNALIZED INTERSECTIONS TO BE SERVICED BY THIS CONTRACT 

1 Monterey/Tilton 
2 Monterey/Burnett 
3 Monterey/Peebles 
4 Monterey/Madrone Parkway 
5 Monterey/Cochrane 
6 Cochrane/Cochrane Circle 
7 Cochrane/Butterfield 
8 Cochrane/Sutter Boulevard 
9 Cochrane/Cochrane Plaza/Madrone 

10 Cochrane/De Paul 
11 Monterey/Old Monterey 
12 Monterey/Wright 
13 Monterey/Main 
14 Main/Butterfield 
15 Main/Calle Mazatan 
16 Monterey / 2nd Street 
17 Monterey/Dunne 
18 Dunne/Church 
19 Dunne/Butterfield 
20 Dunne/Walnut Grove 
21 Dunne/Condit 
22 Dunne/Murphy 
23 Dunne/Peppertree 
24 Dunne/Hill 
25 Monterey/Spring 
26 Monterey/Cosmo 
27 Monterey/Tennant-Edmundson 
28 Tennant/Church 
29 TennanWineyard 
30 Tennant/Butterfield 
31 Tennant/Juan Hernandez 
32 MontereyNineyard 
33 Monterey/Watsonville-Butterfield 
34 Monterey/John Wilson Way 
35 Butterfield/Sutter 
36 Butterfield/Diana 
37 Butterfield/San Pedro 
38 Butterfield/Barrett 
39 Butterfield/Central Ave 
40 Cochrane/Mission View (To be activated) 
41 Monterey/4th 
42 Butterfield/Digital 

RAPID FLASHING BEACONS: 

ADVANCE SIGNAL FLASHING BEACONS: 

1 Monterey/ Tilton 
2 Monterey/ Old Monterey 
3 Monterey/John Wilson Way 

FLASHING BEACONS: 
1 Tilton / Dougherty 
2 17660 Monterey 
3 Monterey/ Central 
4 17775 Monterey 
5 Nordstrom on Dunne 
6 Dunne / Saddleback 
7 Main/Del Monte 
8 W Dunne/Del Monte 
9 W Edmundson/Trail Crossing 

10 W Edmundson/Community Park Drive 
11 Edes Ct/Trail Crossing 
12 Cosmo/Trail Crossing 
13 Burnett Ave. at Sobrato High School 

LIGHTED CROSS WALKS: 
1 Monterey/Third Street 

17 
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RESPONSE AND SERVICE 

EXHIBITC 
SCHEDULE OF PERFORMANCE 

i. The Contractor shall provide response and service on a twenty-four (24) hour, seven (7) day 
per week basis. Immediate action shall be taken to safeguard the public any time a signal installation 
becomes partly or totally inoperative from any cause whatsoever. The maximum response times shall 
be as follows: 

a. Emergency and accident maintenance - one (1) hour 
b. Replacement of burned out signal faces 
1. Red faces on mast arms - two (2) hours 
2. Red faces on poles - two (2) hours 
3. Green and yellow faces - two (2) hours 
c. All other signal maintenance - twenty-four hours 
d. Safety Lighting - forty-eight (48) hours 

ii. Signal on-flash, signal blackout not caused by a power outage, and any malfunction of 
pedestrian signals shall constitute an emergency. The City may extend the maximum response time 
for maintenance on a case by case basis if the signal remains operational in a satisfactory manner 
and the condition poses no immediate hazard to the public. 

111. Permanent work shall be completed as soon as possible and in all cases no less than fourteen 
(14) calendar days, unless extended in writing by the City and as agreed upon by City and Contractor. 

iv. Failure to meet the response time requirements by the Contractor shall be sufficient cause for 
the City to authorize maintenance to be completed by others and deduct the costs of said 
maintenance from payments due the Contractor. Repetitive failure shall be deemed sufficient cause 
for the City to terminate the contract. 

18 
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3405.txt
Signed Agreement received and attached to staff report on May 29th

Page 1
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City of Morgan Hill Traffic Signal and Lighting RFP SCORING SUMMARY

NARRATIVE SCORING: 50 points total NARRATIVE SCORING

Cal-West 

Lighting and 

Signal 

St. Francis 

Electric

Siemens 

Industry

Bear 

Electrical 

Solutions

Points 

Available

Cal-West 

Lighting and 

Signal 

St. Francis 

Electric

Siemens 

Industry

Bear 

Electrical 

Solutions

Previous Experience 20.0                 18.0                 19.7             18.7           18.7             

References & Work Quality 15.0                 14.7                 15.0             9.3             14.7             

Qualifications of Staff 5.0                   4.7                   5.0                4.7             4.7                

Organized Communication 

Systems 10.0                 8.3                   9.3                9.3             9.7                

NARRATIVE POINTS TOTAL 50.0 45.7 49.0 42.0 47.7

COST PROPOSALS COST PROPOSALS SCORING

Item

Price from 

Lowest 

Bidder

Cal-West 

Lighting and 

Signal 

Maintenance

St. Francis 

Electric

Siemens 

Industry

Bear 

Electrical 

Solutions

Points 

Available

Cal-West 

Lighting and 

Signal 

Maintenance

St. Francis 

Electric

Siemens 

Industry

Bear 

Electrical 

Solutions

Task A:

Total Annual Routine 

Maintenance 42,420.00     42,420.00       51,540.00    54,876.00     62,100.00     80.0                 80.0                 65.8             61.8           54.6             

Task B:

Average of Labor Costs 120.00           120.00            138.75         154.63          133.13           2.0                   2.0                   1.7                1.6             1.8                

Average of Equipment and Trip 

Costs 39.67             39.67              138.67         74.67            67.33             2.0                   2.0                   0.6                1.1             1.2                

Total for 2-Hour Emergency 

Service 280.00           280.00            440.00         375.00          350.00           3.0                   3.0                   1.9                2.2             2.4                

Timing Input Call 140.00           140.00            400.00         200.00          180.00           2.0                   2.0                   0.7                1.4             1.6                

Cost for 1 Each Forward Loop 625.00           650.00            625.00         725.00          1,350.00       1.0                   1.0                   1.0                0.9             0.5                

All Other Loops 620.00           650.00            625.00         620.00          1,250.00       1.0                   0.95                 0.99             1.00           0.50             

New Signal Turn-On 500.00           500.00            650.00         725.00          850.00           1.0                   1.0                   0.8                0.7             0.6                

Street Light Maintenance 205.50           239.00            205.50         290.00          232.50           4.0                   3.4                   4.0                2.8             3.5                

Mark-up on Parts 10.00             10.00              15.00            15.00            15.00             4.0                   4.0                   2.7                2.7             2.7                

COST PROPOSALS POINTS TOTAL 100.0               99.4                 80.2             76.1           69.3             

Point Score is lowest bidder's item price divided by each Contractor's item price 

times the number of points available. For example, St. Francis' Annual 

Maintenance Price = 42,420/51,540 X 80 points = 65.8 points
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Annual Maint Rates Cal-West Lighting St. Francis Siemens Bear Electrical

Monthly Maint. 35,280.00                  40,320.00                45,360.00                45,360.00               

Emtrac -                              -                            336.00                     7,560.00                 

Flashing Beacons 6,720.00                    10,560.00                8,640.00                  8,640.00                 

Lighted Crosswalks 420.00                       660.00                      540.00                     540.00                    

Annual TOTAL: 42,420.00                  51,540.00                54,876.00                62,100.00               

Labor Rates Cal-West Lighting St. Francis Siemens Bear Electrical

Signal Maint Sup S/T 110.00 135.00 165.00 90.00

Signal Maint Sup O/T 190.00 195.00 215.00 150.00

Signal Maint Tech S/T 110.00 125.00 155.00 130.00

Signal Maint Tech O/T 190.00 185.00 195.00 200.00

Traffic Signal Staff S/T 75.00 125.00 115.00 130.00

Traffic Signal Staff O/T 105.00 185.00 144.00 200.00

Laborer S/T 75.00 65.00 100.00 70.00

Laborer O/T 105.00 95.00 148.00 95.00

Average 120.00 138.75 154.63 133.13

Equipment Rates Cal-West Lighting St. Francis Siemens Bear Electrical

Utility Vehicle H/R 0.00 25.00 20.00 20.00

Utility Vehicle D/R 0.00 200.00 160.00 70.00

Utility Vehicle J/T 0.00 100.00 40.00 100.00

Service Veh H/R 25.00 25.00 25.00 20.00

Service Veh D/R 100.00 200.00 200.00 70.00

Service Veh J/T 50.00 100.00 50.00 100.00

Boom Truck H/R 30.00 65.00 28.00 30.00

Boom Truck D/R 120.00 520.00 224.00 180.00

Boom Truck J/T 60.00 260.00 56.00 180.00

Hydraulic Lift H/R 30.00 35.00 28.00 30.00

Hydraulic Lift D/R 120.00 280.00 224.00 105.00

Hydraulic Lift J/T 60.00 140.00 56.00 45.00

Air Compressor H/R 0.00 10.00 1.00 10.00

Air Compressor D/R 0.00 80.00 6.00 35.00

Air Compressor J/T 0.00 40.00 2.00 15.00

Average 39.67 138.67 74.67 67.33

2-Hour Emergency Call 280.00 440.00 375.00 350.00

Timing Input Call 140.00 400.00 200.00 180.00

Loop Repair - Forward Loop 650.00                       625.00                      725.00                     1,350.00                 

Loop Repair-All Others 650.00                       625.00                      620.00                     1,250.00                 

New Signal-Turn-On 500.00 650.00 725.00 850.00

Street Light Maintenance 70.00 85.00 120.00 225.00

Mark-Up on Parts 10 15 15 15
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Lynette Kong, Associate Engineer 
APPROVED BY: City Manager 
 

AWARD 2018 PAVEMENT RESURFACING PROJECT TO O’GRADY 
PAVING, INC. 
 
RECOMMENDATION(S) 
1. Approve the 2018 Pavement Resurfacing Project plans and specifications; 
2. Award contract to O’Grady Paving, Inc. for the 2018 Pavement Resurfacing Project 

in the amount of $1,556,650.50; 
3. Authorize expenditure of construction contingency funds not to exceed $155,665.05; 

and 
4. Authorize the City Manager to execute and administer the construction contract with 

O’Grady Paving, Inc. pending review and approval by the City Attorney. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Enhancing Public Safety 
Maintaining Fiscal Responsibility 

2018 Strategic Priorities 
Infrastructure 

 
GUIDING DOCUMENTS 
General Plan/Housing Element 
 
REPORT NARRATIVE: 
The 2018 Pavement Resurfacing Project involves resurfacing on the following streets: 

o Hill Road (E. Dunne Ave. – Diana Ave.) 
o Llagas Creek Estates (Adair Ct., Christeph Dr., Kay Springs Ct., Llagas Creek 

Dr., Llagas Vista Dr., and Serpentine Ct.) 
o Sparhawk Estates (Eagle Springs Ct., Llagas Creek Dr., Sparhawk Dr., and 

Sparhawk Ct.) 
o Sutter Boulevard (Cochrane Rd. – Butterfield Blvd.) 

 
The scope of work will include cold-in-place recycling (CIR) pavement rehabilitation, hot 
mix asphalt concrete (AC) overlay, full depth AC pavement repair, slurry sealing, crack 
sealing, replacement of pavement delineation and markings, utility adjustments, and 
traffic signal loops. The striping work will include the installation of a new Class II bicycle 
lane facility along northbound Hill Road from E. Dunne Avenue to Diana Avenue. The 
crack sealing work will be completed on portions of Cochrane Road and Tennant 
Avenue as part of the project’s pavement maintenance scope. 
 
The plans and specifications are available for review on the City’s web page under the 
Government tab and Community Projects site found here: 
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https://www.morgan-hill.ca.gov/1436/Project-Plans-Specifications-and-Bid-Res 
 
The bid opening was held on June 12, 2018 and the four bids received are listed below.   
   O’Grady Paving, Inc.  $1,556,650.50* 
   Granite Rock Company  $1,698,308.00 
   PMK Contractors, LLC  $1,711,265.00* 
   Granite Construction Company $1,723,586.00* 
 
   *construction bid was adjusted due to calculation error 
 
The low bidder, O’Grady Paving, Inc. is an experienced Public Works contractor with 
over 50 years of paving construction experience throughout the Bay Area. O’Grady 
Paving, Inc.’s bid amount of $1,556,650.50 was 11% lower than the engineer's estimate 
of $1.75 million. Staff recommends moving forward with this project to improve the 
condition of the project streets and prevent further roadway deterioration leading to 
costlier pavement rehabilitation treatments. Therefore, staff recommends award of the 
contract to O’Grady Paving, Inc. for $1,556,650.50. Staff anticipates construction to 
commence in early August 2018 and be completed by November 2018. 
 
COMMUNITY ENGAGEMENT: Inform 
The project sites are located adjacent to residences and businesses and the contractor 
will provide written notifications to affected residents and businesses in advance of 
construction activities. Staff will also provide updated construction information weekly 
through Nextdoor and on the City's information website page. 
 
ALTERNATIVE ACTIONS: 
The award of this contract will improve the overall condition of the project streets as 
identified in the approved Capital Improvement Program and the City’s Pavement 
Management Report. No alternative actions are presented at this time. Should the 
Council not elect to move forward with the project, funds would not be expended and 
could be used on a future pavement project. Future projects would not occur until the 
Summer of 2019. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
On September 27, 2017, City Council adopted a Resolution to amend the FY 17-18 
Capital Improvement Project budget to include the Sutter Boulevard Rehabilitation 
Project funded by SB 1, the Road Repair and Accountability Act. 
 
FISCAL AND RESOURCE IMPACT:  
If approved, the total authorization for this project would be $1,712,315.55, which 
includes a 10% contingency of $155,665.05. The project costs are sufficiently budgeted 
in the FY 18/19 Capital Improvement Program (CIP) under CIP Project 519000, 
Pavement Rehabilitation Program, with $3,590,000 from the Street CIP Fund (308). The 
Street CIP Fund includes contributions from SB 1, the Road Repair and Accountability 
Act and the Vehicle Registration Fee (VRF) Local Road Improvement and Repair 
program. 
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CEQA (California Environmental Quality Act):   
Categorical Exemption 
 
The activities described in this Staff Report are categorically exempt under CEQA, 
specifically pursuant to Section 15301 of the CEQA Guidelines (Existing Facilities), as 
the subject work involves the repair, maintenance, or minor alteration of existing City 
facilities involving negligible or no expansion of use of those facilities.  
 
LINKS/ATTACHMENTS: 
1. Project Location Map 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Leslie Little, Assistant City Manager for Community Development 
APPROVED BY: City Manager 
 

AMENDMENT OF DEVELOPMENT AGREEMENT WITH UHC 00661 
MORGAN HILL, LP 
 
RECOMMENDATION(S) 
Approve technical modifications to the Development Agreement (Agreement) by and 
between the City of Morgan Hill and UHC 00661, LP, for the development of the 
Crossings on Monterey 39-unit housing project, and authorize staff to make the 
appropriate changes to the Exhibit C of the Agreement. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
  
 
GUIDING DOCUMENTS 
General Plan/Housing Element 
 
REPORT NARRATIVE: 
Affordable housing developer UHC, received approval of a Development Agreement 
(DA) by the City Council on February 21, 2018, for the 39 Unit “Crossings on Monterey,” 
multi-family project located on the corner of Monterey Road and Bisceglia. The DA 
contained two errors, one related to the developer’s pledge to convert street lights or 
pay the conversion fee, the other, was a pledge of purchase of Transferable 
Development Credits (TDC’s) for facilitation of open space preservation. The agreement 
should be amended to reflect the following: 
 

1. That the project shall commit a $1500 per dwelling unit fee for conversion of 
lighting, rather than converting 78 lights (Exhibit C, page 8), and; 

2. The Project will pay $8,234.86 per unit or $321,159.54, as double open space 
fees. The original calculation in the agreement was $13,880.00 per unit or 
$541,320.00, and is just a miscalculation error (Exhibit C, page 2). Because the 
error is significant, the City Council is being advised and noticed of the error. 

 
COMMUNITY ENGAGEMENT:  
This report is intended to inform the community and City Council of modifications to a 
Development Agreement to correct errors. 
 
ALTERNATIVE ACTIONS: 
There are no alternative actions. The agreement shall be amended to reflect the 
corrected facts.  
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PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
On February 21, 2018, the City Council held a Public Hearing regarding the subject 
Development Agreement, and on March 7, 2018 adopted an Ordinance approving the 
agreement. The ordinance became effective 30 days later. 
 
FISCAL AND RESOURCE IMPACT:  
The correction will result in the decrease in previously calculated open space fees of 
$220,161. 
 

CEQA (California Environmental Quality Act):   
A Mitigated Negative Declaration (MND) was prepared for the project and adopted on 
July 26, 2006. An addendum to the MND was prepared for the revised project.  This 
action is solely to correct typographical errors, and therefore would have no impacts on 
the environment beyond those already analyzed.   
 
LINKS/ATTACHMENTS: 
1. UHC Exhibit c 
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EXHIBIT C 

SPECIFIC RESTRICTIONS AND REQUIREMENTS 

(INCLUDING RDCS REQUIREMENTS) 

The fo llowing restrictio n and requirements apply to the Development proposed in the RDCS applications MC-1 4- 17 and MC- 15-14 
Monterey-UHC and ·shall apply to that portion of the Property included in the said phases of the deve lopment on the Property. The following 
chart describes the applicable reference in the Morgan Hill Municipa l Code to the requirement, a description of the commitments spec ific to the 
Project, the requirement timing of the implementation and the total estimated costs of improvement or applica ble fee commitment. T hese 
commitments are IN ADDITION to any mitigation requirements pursuant to CEQA, impact fees, in-lieu fees or other requirements pursuant to 
federal or state laws, or the Morgan Hil l Munic ipa l Code (See Section 2.03 of the Agreement) 

*Contribution estimates may require augmentation for the completion of improvements. Impact fees are subject to the provisions of Section 2.03 (b) of this 
Agreement 

!Section Category/Criteria 
!No. 

Public Schools 

8 .1 
Developer Fees 

8.4 Off-site pedestrian safety improvements 

Open Space 

8.1 .a Open space buffer (freeway/arterials) 

8. 1.b 

Common useable open space 

8. 1.c Convenient access to amenities 

8.1.d Accessibili ty to parks/open space 

8.1.e Access to existing/proposed parks outside project 
boundaries 

Public Benefit/Commitment 

$825 per unit 

Private usable open space is provided 
with tot lot and picnic area with shade 
trell is. 

Exhibit C 
- 1-

Implementation 

Prior to issuance of bui lding permits 
for each unit. 

Shall provide on improvement plans 
prior to approval and complete prior 
to the fi nal bui lding inspection for 
the final unit. 

Estimated 
Contribution 

$32,175 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 
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Section Category/Criteria 
No. 

8.1.f Private usable open space for 75% or I 00% 
(single-family attached projects) 

8 .1.g Dual purpose open space (sto1m water detention) 

8.1.h Historical sites and landmarks 

8.3 Shared open space ( downtown ve11ical mixed 
projects) 

8.4.a TDC for projects (<20% s lope) 

8.4.b TDC for projects (>25 units) 

8.4.c 

TDC for projects zoned R-2 or R-3 

Orderly and Contiguous Development 

8.2 Fills in existing utility lines 

Public Facilities 

8.2.a Grids water 

8 .2.b Drainage concept consistent with City's storm 
drain system 

8.2.c 

Sto1m drain lines constructed within paved area of 
the street 

8.2.d No on-site detention pond or open space retention 
areas required 

8.2.e Provides municipal water well 

Public Benefit/Commitment 

Affordable project. Applicant commits 
to purchase double TDC's or in lieu of a 
TDC commitment, applicant agrees to 
pay double the Open Space fee. 

Project storm drain lines that are to be 
maintained by the city will be 
constructed entirely within the paved 
area of the street, or in a location 
acceptable to the Director of Public 
Works. 

Exhibit C 
-2-

Implementation Estimated 
Contribution 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

$8,234.86 
Prior to the final building inspection 

per 

for each unit. 
unit= 
$321,159.54 

NIA 

NIA 

N/A 

Shall provide on improvement plans 
prior to approval and complete prior NIA 
to the final building inspection for 
the final unit. 

NIA 

NIA 
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Section 
'Category/Criteria Public Bene.fit/Commitment Implementation Estimated 

!No. Contribution 

8.2.f The project will provide public 
Shall provide on improvement plans 

improvements at a cost of $4,400 per 
Excess public improvements unit. Public improvements shall be 

prior to approval and complete prior 
$171,600 

determined and approved by Public 
to the fi nal building · inspection for 

Works. 
the final unit. 

B.2.g Applicant will contribute $ 1, I 00 per unit 
Prior to the final bui ld ing inspection 

. Contribution to RDCS Capital Improvements fund to the RDCS Capital Improvements 
for each unit. 

$42,900 
fund. 

Parks and Paths 

B. l The project shall pay an in-lieu fee 

Park in-lieu fee (<50 units) 
consistent with the requi rements Prior to the final building inspection NIA 
contained in Chapter 17.28 of the for each unit. 
Municipal Code. 

B.2 Project shall provide: a cabana or shade 
Shall be shown on bui lding permit 

On-site recreational amenities 
trellis area; a recreation hall/community 

plans and complete pri or to the final NIA 
room; and a tot lot with a minimum of 
three age appropriate activi ties. 

building inspection for the final unit. 

B.3 Bicycle/equestrian/pedestrian paths NIA 

B.4 Pedestrian connections (Downtown) NIA 

8.5 On-site/off-site neighborhood or publ ic park ( < 150 NIA 
units) 

B.6 Additional park fees (in-lieu fee) ) NIA 

8.7 Additional park fees (in-lieu fee) for projects (>50 NIA 
units) 

8.8 Dedication of land NIA 

Housing Needs 

B.I 15% Granny units or R-2 projects I 0%-25% si ngle NIA 
fam ily units 

Exhibit C 
.., 

6.a

Packet Pg. 188

A
tt

ac
h

m
en

t:
 U

H
C

 E
xh

ib
it

 c
  (

18
31

 :
 A

m
en

d
m

en
t 

o
f 

D
A

 w
it

h
 U

H
C

00
66

1 
M

o
rg

an
 H

ill
, L

P
)



Section 
Category/Criteria Public Benefit/Commitment Implementation Estimated 

No. Contribution 
B.2.a Standard Housing Fee NIA 
B.2.b Double Housing Fee NIA 
B.2.c Double Housing Fee and 20% dwellings with 2nd 

NIA dwellings 

B.3.a Meets criteria as a I 00% affordable 
Shall be shown on the building development. 17.95% of the units wi ll 

Affordable Units for Sale or Rent be at Extremely Low lncome. 61.55% of permit plans and shall be verified NIA 
the units will be at Very Low Income, prior to the final building inspection 

and 20.50% will be at low income for the final unit. 

B.3 .b Downtown overall affordability NIA 
B.3.c Multi-family rental project(> I 50 units) NIA 
B.4 Joint Venture BMR units NIA 
B.5 Multi-family rental with 50% enclosed garages NIA 

Housing Types 

B.l.a Diversity of housing 100% rental NIA 
B.I.b I 0% detached units (R-2), I 0% attached units (R-

NIA 1), 10% ownership (R-3) 

B.2.a 17.95% of the uni ts will be at Extremely Shall be shown on the bu_i lding 

Economic diversity Low lncome. 6 1.55% of the units will be permit plans and sha ll be verified NIA at Very Low Income, and 20.50% will be prior to the fi nal building inspection 
at low income for the final unit. 

B.2.b 10% units affordable(> 150 units) NIA 
8.3.a Housing variation- single-family NIA 
B.3.b Housing variation- Multi-family NIA 
B.3.c Housing variation-Vertical mixed use NIA 
B.4 25% visitability accessible units Ground floor - 11 units or 28% Shall be shown on the building NIA accessible. Upper fl oors are serviced by permit plans and shall be verified 

Exhibit C 
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Section 
·category/Criteria INo. 

Quality of Construction Standards 

B.l.a OSBIPlywood wrap 

8. 1.b Foundations 

8.1.c Wallboard 

8.1.d Electrical raceway 

8 .1.e Stonn doors 

B. l.f 90% high efficiency fan forced heating 

8 .1.g- Zoned heating and air conditioning 

8. 1.h Multiple efficiency improvements 

Lot Layout and Orientation 

8. 1.a 

I 

Complies with Zone District 

8. 1.b 

Excess side yard setbacks 

8 .1.c Separation of buildings 

Public Benefit/Commitment 

an elevator to equal 100% of units 
accessible. 

Yes 

Yes 

Yes 

Yes 

No 

No 

No 

Yes 

Project wi ll not require any deviations 
from the lot size and dimensions and 
setback standards of the base zoning 
district. The project is considered an 
affordable housing project under state 
law and can request a concession to 
deviate from the City's development 
standards. The project requests 
concessions for the front setback and the 
height requi rement. 

The zoning is CC-R. The minimum 
setback has been provided. Project does 
not create deep narrow lots and provides 
side yard setback of 30 feet, minimum 
required is 5 feet in CC-R 

Bui lding provides side yard setback in 

Exhibit C 
-5-

lmplemen ta tion Estimated 
Contribution 

pri or to the final building inspection 
for the fi nal unit. 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

Shall be shown on the building 
permit plans and shall be verified 

NIA prior to the final building inspection 
for the final unit. 

Shall be shown on the building 
permit plans and shall be verified 

NA 
prior to the final building inspection 
for the final unit. 

Shall be shown on the building NA 
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Section 
Category/Criteria No. 

B. l.d 

A voids sound walls 

B.l.e 
A voids driveways greater than 150 feet 

B. l .f 

Transition of lot sizes 

B. 1.g Above average lot layouts 

B.l.h 

Project design 

B.2.a 
Continuous park/open space 

B.2.b 
Enhance neighborhood security 

B.3.a Front setback variation 

8.3.b Rear setback variation 

B.3.c Lot width variation 

8 .3.d Garage placement variation (single family and 

Public Benefit/Commitment 

excess of20% (5 ft min, providing 30 ft) 

Proj ect has been designed without a 
sound wall along an mterial. [Monterey 
Road] 

Driveways less than 150, project 
assessable from Monterey Road and 
Bisceglia Avenue 

Buildings in proper scale with existing 
improvements and simi lar 
zoning/product proposed along 
Monterey Road Corridor 

Request above average for one point 

Single building, no repeat factor 

Tot lot in open space area conveniently 
located within development 

The building has four access points, each 
access point is visible from Public Right 
of Way or onsite parking lot. 

Parking lot and carport are behind 
building and not seen from the Public 

Exhibit C 
-6-

Implementation Estimated 
Contribution 

pennit plans and shall be verified 
prior to the final building inspection 
for the final unit. 

Shall be shown on the bui (ding 
permit plans and shall be verified NIA prior to the final building inspection 
for the final unit. 

NIA 

NIA 

NIA 

Shall be shown on the building 
permit plans and shall be verified NIA 
prior to the final building inspection 
for the fi nal unit. 

Shall be shown on building permit 
plans and complete prior to the final NIA 
building inspection for the final unit. 

NIA 

NIA 

NIA 

NIA 

NIA 
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Section Category/Criteria INo. 
multi-farruly) 

8.3.e Garage placement variation (multi-family) 

8.3.f Building articulation (multi-family) 

8.3.g Unit entries 

8.3.h Garage door width 

B.4 Noise reduction 

B.5 Second story articulation (Downtown/multi-
family) 

Building to Building variation (Downtown/multi-
8.6 

family) 

8.7 Shared parking (Downtown/multi-family) 

Circulation Efficiency 

8.1.a Future street extensions 

8.1.b Future drive aisle extensions 

8.1.c Eliminates stub or substandard streets 

8.1.d A voids short blocks 

B.l.e Backout distance 

8.2.a Two access points 

Public Benefit/Commitment 

ROW (Monterey Road and Bisceglia 
Avenue) 

Building a1ticulated from Public ROW 
(Monterey Road and Bisceglia Avenue) 

Project to install sound insulation board, 
AC units to be on the roof 

Multi-family project. Second story has 
balconies and 3 feet att iculation or more 

Building wi II have siding, decorative 
screening, and moldings around 
windows on all four sides 

The rear parking lots not visible from 
Public Right of Way (Monterey Road 
and Bisceglia Avenue) 

Exhibit C 
-7-

Implementation Estimated 
Contribution 

NIA 

NIA 

N/A 

NIA 

Shall be shown on the building 
permit plans and shall be verified 

N/A prior to the final bui lding inspection 
for the final unit. 

Shall be shown on building permit 
plans and complete prior to the final NIA 
building inspection for the final unit. 

Shall be shown on building permit 
plans and complete prior to the final NIA 
building inspection for the final unit. 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

6.a

Packet Pg. 192

A
tt

ac
h

m
en

t:
 U

H
C

 E
xh

ib
it

 c
  (

18
31

 :
 A

m
en

d
m

en
t 

o
f 

D
A

 w
it

h
 U

H
C

00
66

1 
M

o
rg

an
 H

ill
, L

P
)



Section 
CategorylCrit~ria No. " 

B.2.b Avoids long cul-de-sacs 

B.2.c Detached sidewalks 

B.2.d Facilitates emergency response 

B.2.e Provides public parking in Downtown 

B.3.a Converts lighting 

B.3 .b Conve11s lighting (Downtown and R-3) 

B.4 General Community Benefit 

B.5.a Mid-block pedestrian connections (Downtown) 

B.5.b Project entries (Downtown) 

8.5.c Closes gaps (Downtown) 

8.5.d Bicycle parking (Downtown) 

B.6 Lighted circulation map (R-3 or mixed use) 

Safety and Security 

8 .1.a Fire proof safe 

Public Benefit/Commitment 

Project proposes detached sidewalks 
along Bisceglia Avenue 

Project configuration will provide for 
adequate circulation for emergency 
response and police patrol. 

Project zoned CC-R, with density of R3, 
will conve1t two -li ghts per unit 

Project will contribute to improve 
existing streets $2,200lunit 

Wi ll provide detailed and lighted 
circulation map per criterion 

Project will install fire a proof safe, 
bolted to the floor in each uni t 

Exhibit C 
-8-

Implementation .Estimated 
Cont-ribution 

NIA 

Shall provide on improvement plans 
prior to approval and complete prior 

NIA to the final building inspection for 
the final unit. 

Shall be shown on building permit 
plans prior to approval and complete NIA prior to the fi nal building inspection 
for the final unit. 

NIA 

NIA 

Shall be shown on building permit 
plans prior to approval and complete $ 1,500 per 
prior to the final building inspection dwell ing 
for the final unit. I 
Prior to the final bui lding inspection 

$85,800 for each unit. 

NIA 

NIA 

NIA 

NIA 

Shall be shown on bui lding permit 
plans prior to approval and complete 

NIA prior to the final building inspection 
for the final unit. 

Prior to the final building inspection 
NIA for each unit. 
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Section Category/Criteria Public Benefit/Commitment Implementation Estimated 
No. Contribution 

8.1.b First aid kit Will provide first aid kit and poison Prior to the final building inspection NIA control in kitchen of each unit for each unit. 

8 .1.c Fire protection device NIA 

8. 1.d Outdoor lighting Will provide outdoor lighting 9n all units Shall be shown on building permit 

to meet all Police Department 
plans prior to approval and complete NIA 

specifications 
prior to the fi nal building inspection 
for the final unit. 

8 .1.e Pedestrian scale lighting (Multi-fami ly) Applicant commits to install ing Shall be shown on building permit 
pedestrian scaled lighting along 

plans pri or to approval and complete walkways and in common areas. 
prior to the final building inspection NIA 

Applicant will not uti lize bollard style 
lighting. for the final unit. 

8. 1.f llluminated address numbers Applicant commits to installing lighted 
Shall be shown on building permit address numbers on each building and 

illuminated unit numbers. Applicant 
plans prior to approval and complete NIA 

commits to installing painted reflective 
prior to the final building inspection 

curb numbers where possible. for the final unit. 

8. 1.g Intrusion protection device 

8.1.h Parks with lighting Shali be shown on building permit 
Will provide lighting at 1.5 foot candles plans prior to approval and complete NIA 
at common areas on site prior to the final building inspection 

for the final unit. 

B.l. i Covered bicycle parking (Multi-family) 

B. 1.j Security Cameras Applicant commits to installing security 
cameras to monitor common areas such 
as laundry, parking and recreational 

Prior to the final building inspection areas/halls. Applicant commits to NIA 
connecting security camera to DVR to for the final unit. 

maintain recordings for a minimum of 7 
days. 

Pvl~a.~: .. r"' 
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Section 
Category/Criteria 

No. 

8.1.k Illuminated pathways/walkways 

8.2 Crime Prevention through Environmental Design 
(CPTED) 

8.3 Lockable hardware 

8.4 Central Monitoring 

8 .5 Neighborhood emergency preparedness 

8.6 Neighborhood " Watch Program" 

Landscaping, Screening and Color 

8.1.a 

Twenty-four inch box trees 

Public Benefit/Commitment 

All pathways will be illuminated to 1 
candle foot 

Project designed to provide natural 
surveill ance. Open space, coU1tyards are 
visible by SUlTOUnding and upstairs 
un its. Managers office located next to 
community room and laundry room. 

Project will install fi re alarm system 
without central monitoring and no 
intrusion system 

Applicant commits to establishing a 
Neighborhood Preparedness Program 
administered through the Property 
Management Company. Applicant will 
direct property manager to contact 
Office of Emergency Services within 
180 days of fi rst five homeowners taking 
occupancy to schedule a resident 
meeting. 

Prope1ty Management to enact 
neighborhood watch program per 
criterion 

Project will provide one 24" box tree for 
every 10 trees 
landscaped area 

Exhibit C 
-I 0-

provided m the 

Implementation Estimated 
Contribution 

Shall be shown on building permit 
plans prior to approval and complete 

NIA prior to the final building inspection 
for the final unit. 

NIA 

NIA 

Shall be shown on buil ding permit 
plans prior to approval and complete 

NIA prior to the fi nal building inspection 
for the final unit. 

Shall be verified prior to the fi nal 
building inspection for each unit. NIA 

Shall be verified prior to the fi nal 
inspection for each unit. NIA 

Shall be shown on building permit 
plans prior to approval and complete 

NIA prior to the fi nal building inspection 
for the final unit. 
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Section Category/Criteria No. 

8.1.b Planting around off-street parking 

8 .1.c 

Varied front yard landscaping 

8.1.d Street Tree Master Plan 

8.2.a 

Pervious hardscape cover 

8.2.b 

Low to moderate water use 

8 .2.c Existing water supply (off-site irrigation well) 

8.3 Overall Landscaping 

8.4 

Underground retention 

B.5 Building color (Downtown) 

Natural and Environmental Features 

8.1 Site Grading 

8.2.a 

Solar Water heating 

8.2.b Solar photovoltaic panels (50% 

Public Benefit/Commitment 

Project will provide varied landscaping 
installed along the project frontage in 
front of buildings and in the interior 
areas. 

The project has committed to 8.2.a by 
installing pervious hardscape (minimum 
I 5% of the landscape area). 

Low to moderate water use plants will be 
using in landscaped areas 

Project proposes pervious pavement in 
parking stalls to reduce storm water 
runoff The soil is class 8 type (hi ghly 
permeable) 
classification 

Yes 

Exhibit C 
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per SCVURPPP soi l 

Implementation Estimated 
Contribution 

NIA 

Shall be shown on building permit 
plans prior to approval and complete NIA prior to the final building inspection 
for the final unit. 

NIA 

Shall be shown on building permit 
plans prior to approval and complete NIA prior to the final building inspection 
for the final unit. 

Shall be shown on building permit 
plans prior to approval and complete NIA prior to the final building inspection 
for the final unit. 

NIA 

NIA 

Shall be shown on building permit 
plans prior to approval and complete NIA prior to the final building inspection 
for the final unit. 

NIA 

NIA 

Shall be shown on building permit 
plans prior to approval and complete 

NIA prior to the final building inspection 
for the final unit. 

NIA 
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Section 
Category/Criteria Public Benefit/Commitment Implementation Estimated 

No. Contribution 

8.2.c Solar photovoltaic panels (60%) NIA 
8.2.d Solar photovoltaic panels (70%) NIA 
8.2.e Solar photovoltaic panels (80%) NIA 
8.2.f Shall be shown on building permit 

Solar photovoltaic panels for club house Yes plans prior to approval and complete NIA prior to the final building inspection 
for the final unit. 

8.2.g Shall be shown on building permit 
Exceeds Title 24 5% plans prior to approval and verified NIA 

with final building inspection. 

8.2.h Shall be shown on building permit 
Build lt Green Yes plans prior to approval and verified NIA 

with final building inspection. 

8.2.i 220 Volt outlet NIA 
8.2.j.l Community pool solar water heater NIA 
8 .2.j .2 Community pool salt-chlorinator NIA 

Livable Communities 

8.2.a Project to install bus pad at the existing 
Shall be shown on improvement 

bus stop per VT As recommendation. 
Bus shelters, benches, street sections Applicant will provide as required by plans prior to approval and complete 

NIA prior to the final building inspection VT A to fullest extent of VT A request to 
for the final unit. yield maximum points. 

8.2.b School bus benches and shelter NIA 

B.4 Vertical Mixes Use NIA 

8.5 Project proposes to build above the 
Builds to Planned Density density range using the density bonus NIA 

provisions for affordable housing. 

8.6 Architectural variation All units have a porch or balconies. Shall be shown on building permit NIA 

Exhibit C 
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lsection 
Category/Criteria INo. 

B.7 

' Maximizes privacy 

B.8 Washer and dryers (Multi-family) 

Public Benefit/Commitment 

Provides different roof elements -
dormer and gable roof ends are 
represented in the building architecture. 
Building is well atticulated both 
vertically and horizontally to break up 
the massing. The shingle sty le 
architecture is consistent with a number 
of adjacent homes to the east. Building 
conforms to R3 product required per 
base zoning on this s ite. Project provides 
a consistent level of architectural relief 
and third dimensional design elements 
with architectural detailing, finishes, and 
colors whkh are consistent on all s ides 
of the building. Bui lding utilize 
balconies, covered porches, and dormer 
elements on front and rear elevations. 

Project provides privacy such that 
windows do not face porch, patio, or 
balcony of adjacent unit. 

Exhibit C 
-1 3-

Implementation Estimated 
Contribution 

plans prior to approval and complete 
prior to the final building inspection 
for the final unit. 

Shall be shown on building permit 
plans prior to approval and complete 

N/A prior to the final building inspection 
for the final unit. 

NIA 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: David Gittleson, Associate Engineer 
APPROVED BY: City Manager 
 

THIRD AMENDMENT TO AGREEMENT WITH LUHDORFF & 
SCALMANINI CONSULTING ENGINEERS 
 
RECOMMENDATION(S) 
1. Approve Third Amendment to Agreement with Luhdorff & Scalmanini Consulting 

Engineers for an additional amount of $54,000 for a total not to exceed contract 
amount of $283,840; and 

2. Authorize the Assistant City Manager to execute and administer the Third 
Amendment to Agreement with Luhdorff & Scalmanini Consulting Engineers. 

 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Enhancing Public Safety 
Maintaining Fiscal Responsibility 

2018 Strategic Priorities 
Infrastructure 

 
GUIDING DOCUMENTS 
Water System Master Plan 
 
REPORT NARRATIVE: 
On June 17, 2015, the City Council approved a Professional Service Agreement with 
Luhdorff & Scalmanini Consulting Engineers to provide the City with well design 
services in the amount of $229,840. Two contract amendments have since been 
approved which extended the contract expiration date to account for delays in drilling 
the new well on East Main Avenue.  
 
Additional contract funding and time are now needed to retain Luhdorff & Scalmanini’s 
services through the construction of the well housing, pump and motor control system 
portion of the project. The services provided by Luhdorff & Scalmanini’s include: project 
management, well inspection, plan revisions, submittal review, etc. It is anticipated that 
the cost for these services through project completion will be $54,000. Therefore, staff 
recommends approving the third contract amendment with Luhdorff & Scalmanini to 
increase the contract amount by $54,000 and extend the contract term through June 30, 
2019.  
 
Construction of the Main Avenue #3 Well building and pump equipment commenced on 
May 14, 2018 and is tentatively scheduled to be completed by Spring of 2019. 
 
COMMUNITY ENGAGEMENT: Inform 
Staff began community engagement in May and will continue to provide updates 
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through the City’s website, the email notification system, and NextDoor. 
 
ALTERNATIVE ACTIONS: 
None. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
Approved Professional Service Agreement with Luhdorff & Scalmanini Consulting 
Engineers to provide well design services in amount not to exceed $229,840 on June 
17, 2015. 
 
FISCAL AND RESOURCE IMPACT:  
If approved, the Third Amendment will increase the authorized amount from $229,840 to 
$283,840 ($54,000). There is sufficient funding for this action in the 2016-17 through 
2021-22 Capital Improvement Budget in project #601000 – Water Wells, from Water 
Impact Fund (651).  
 

CEQA (California Environmental Quality Act):  
Categorical Exemption 
 
New construction or conversion of small structures (CEQA Guidelines Section 15303d). 
 
LINKS/ATTACHMENTS: 
1. Luhdorff & Scalmanini Consulting Engineers, Inc Amend 3 - Well Walnut & Grove 
2. Project Location Map 
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THIRD AMENDMENT TO AGREEMENT 
LUHDORFF & SCALMANINI CONSULTING ENGINEERS, INC. 

 
 

This THIRD AMENDMENT TO AGREEMENT is entered into and becomes effective on 
______________________ (Effective Date), by THE CITY OF MORGAN HILL, a municipal 
corporation, ("CITY") and, LUHDORFF & SCALMANINI CONSULTING ENGINEERS, INC., a 
California Corporation ("CONSULTANT"). 

 
RECITALS 

 
The following recitals are a substantive part of this Agreement: 

1. This Third Amendment to Agreement is entered into pursuant to the action of the Morgan 
Hill City Council taken on ________________________________. 

2. The CITY and CONSULTANT entered into that “Service Agreement for Design 
Professionals” made as of June 30, 2015, for consultant services for a maximum compensation 
of TWO HUNDRED TWENTY-NINE THOUSAND EIGHT-HUNDRED FORTY AND NO/100 
DOLLARS ($229,840.00) (“SERVICE AGREEMENT FOR DESIGN PROFESSIONALS”).  
 
3. The CITY and CONSULTANT entered into a “Continuance Agreement and First 
Amendment to Agreement” made as of September 20, 2016, under which the term of the 
SERVICE AGREEMENT FOR DESIGN PROFESSIONALS was extended to June 30, 2017. The 
maximum compensation was not increased. 
 
4. The CITY and CONSULTANT entered into a “Second Amendment to Agreement” made 
as of June 29, 2017, under which the term of the SERVICE AGREEMENT FOR DESIGN 
PROFESSIONALS was extended to June 30, 2018. The maximum compensation was not 
increased. The SERVICE AGREEMENT FOR DESIGN PROFESSIONALS, and the First and 
Second Amendments thereto are attached as Exhibit “1” to this Agreement.  
 

AGREEMENT 
 
THE PARTIES MUTUALLY AGREE AS FOLLOWS: 
 
1.   Amendments:  All terms and conditions of the SERVICE AGREEMENT FOR DESIGN 
PROFESSIONALS, as amended, as attached as Exhibit "1,” shall remain in full force and effect; 
except that the following amendments shall be made as set forth below:  

 
A. Paragraph 2 shall be amended and replaced in its entirety by the following: 
 
"2. Term of Agreement.  This Agreement shall be effective and cover services 

rendered from June 30, 2015, until June 30, 2019. The Assistant City Manager is 
authorized to extend the term of this Agreement for a maximum period of one year. Any 
extension to this SERVICE AGREEMENT FOR DESIGN PROFESSIONALS shall be in 
writing and signed by both Parties to this Agreement." 

  

7.a

Packet Pg. 201

A
tt

ac
h

m
en

t:
 L

u
h

d
o

rf
f 

&
 S

ca
lm

an
in

i C
o

n
su

lt
in

g
 E

n
g

in
ee

rs
, I

n
c 

A
m

en
d

 3
 -

 W
el

l W
al

n
u

t 
&

 G
ro

ve
  (

18
13

 :
 T

h
ir

d
 A

m
en

d
m

en
t 

w
it

h
 L

u
h

d
o

rf
f 

&



2 
 

 
B. Paragraph 4.1 shall be amended and replaced in its entirety by the following: 

 
"4.1.  Amount.  Compensation under this Agreement shall not exceed TWO 

HUNDRED EIGHTY-THREE THOUSAND EIGHT HUNDRED FORTY AND NO/100 
DOLLARS ($283,840.00) and shall be billed based on the rate and basis set forth in 
Exhibit B. If the Assistant City Manager extends the term of this Agreement for up to one 
year pursuant to the provisions of Section 2 above, the Assistant City Manager shall have 
the authority to increase the maximum compensation allowed to be paid to CONSULTANT 
during that extended term period, so long as City Council has appropriated sufficient funds 
therefor, the Parties mutually agree to such amount in a writing signed by both Parties to 
this Agreement and provided further that in no event shall such maximum compensation 
allowed for the extended term exceed 105% of the maximum compensation allowed to be 
paid to CONSULTANT for one year of service during the initial term of this Agreement"   

 
C. Paragraph 9 shall be amended and replaced in its entirety by the following: 
 
"9. Compliance with Law.   

9.1. CONSULTANT and its officers, employees, agents, and subcontractors 
shall comply with all applicable laws, ordinances, administrative regulations, and 
permitting requirements in carrying out their obligations under this Agreement. 
CONSULTANT and its officers, employees, agents, and subcontractors covenant 
there shall be no discrimination based upon race, color, creed, religion, gender, 
marital status, age, sexual orientation, national origin, mental disability, physical 
disability, medical condition, or ancestry, in any activity pursuant to this Agreement.  

9.2. Compliance with Wage and Hour Laws:  Consultant, and any subcontractor 
it employs to complete work under this Agreement, shall comply with all applicable 
federal, state and local wage and hour laws.  Applicable laws may include, but are 
not limited to, the Federal Fair Labor Standards Act and the California Labor Code. 

Final Judgments, Decisions, and Orders:  For purposes of this Section, a “final 
judgment, decision, or order” refers to one for which all appeals have been 
exhausted or the time to appeal has expired.  Relevant investigatory government 
agencies include:  the federal Department of Labor, the California Division of Labor 
Standards Enforcement, or any other governmental entity or division tasked with 
the investigation and enforcement of wage and hour laws.   

Prior Judgments against CONSULTANT and/or its Subcontractors:  BY SIGNING 
THIS AGREEMENT, CONSULTANT AFFIRMS THAT IT HAS DISCLOSED ANY 
FINAL JUDGMENTS, DECISIONS OR ORDERS FROM A COURT OR 
INVESTIGATORY GOVERNMENT AGENCY FINDING – IN THE FIVE (5) YEARS 
PRIOR TO EXECUTING THIS AGREEMENT – THAT CONSULTANT OR ITS 
SUBCONTRACTOR(S) HAS VIOLATED ANY APPLICABLE WAGE AND HOUR 
LAWS.  CONSULTANT FURTHER AFFIRMS THAT IT OR ITS 
SUBCONTRACTOR(S) HAS SATISFIED AND COMPLIED WITH – OR HAS 
REACHED AGREEMENT WITH THE CITY REGARDING THE MANNER IN 
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3 
 

WHICH IT WILL SATISFY – ANY SUCH JUDGMENTS, DECISIONS OR 
ORDERS. 

Judgments or Decisions During Term of Contract:  If at any time during the term of 
this Agreement, a court or investigatory government agency issues a final 
judgment, decision or order finding that CONSULTANT or an subcontractor it 
employs to perform work under this Agreement has violated any applicable wage 
and hour law, or CONSULTANT learns of such a judgment, decision, or order that 
was not previously disclosed, CONSULTANT shall inform the City Attorney, no 
more than fifteen (15) days after the judgment, decision or order becomes final or 
of learning of the final judgment, decision or order.  CONSULTANT and its 
subcontractors shall promptly satisfy and comply with any such judgment, 
decision, or order, and shall provide the City Attorney with documentary evidence 
of compliance with the final judgment, decision or order within five (5) days of 
satisfying the final judgment, decision or order.  The City reserves the right to 
require CONSULTANT to enter into an agreement with the City regarding the 
manner in which any such final judgment, decision, or order will be satisfied.   

City’s Right to Withhold Payment:  Where CONSULTANT or any subcontractor it 
employs to perform work under this Agreement has been found in violation of any 
applicable wage and hour law by a final judgment, decision or order of a court or 
government agency, the City reserves the right to withhold payment to 
CONSULTANT until such judgment, decision or order has been satisfied in full. 

Material Breach:  Failure to comply with any part of this Section constitutes a 
material breach of this Agreement.  Such breach may serve as a basis for 
immediate termination of this Agreement and/or any other remedies available 
under this Agreement and/or law.   

Notice to City Related to Wage Theft Prevention:  Notice provided to the City 
Attorney as required under this Section shall be addressed to:  City Attorney, City 
of Morgan Hill, 17575 Peak Avenue, Morgan Hill, CA 95037.  The Notice provisions 
of this Section are separate from any other notice provisions in this Agreement 
and, accordingly, only notice provided to the above address satisfies the notice 
requirements in this Section." 
 

D. Paragraph 20.1 shall be amended and replaced in its entirety by the following: 
 

"20.1. Defense and Indemnification for Design Professional Services.  Consistent 
with California Civil Code Section 2782.8, for design professional services to be 
performed under this agreement by a design professional, as that term is defined 
under said Section 2782.8, CONSULTANT shall, to the fullest extent permitted by 
law, indemnify, defend and hold harmless CITY, its elected or appointed officials, 
boards, agencies, officers, agents, employees, and volunteers (“INDEMNITEES”) 
from and against any and all claims, liabilities, expenses, liens, or damages of any 
nature, including liability for bodily injury, property damage or personal injury, and 
including reasonable attorneys' fees and expenses, that arise out of, pertain to, or 
relate to the negligence, recklessness, or willful misconduct of CONSULTANT, 
and/or its agents, officers, employees, subcontractors, or independent contractors 
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in pelformance of work hereunder or its failure to comply with any of its obligations 
contained in this Agreement ("CLAIM") to the extent of CONSULTANTS 
proportionate percentage of fault." 

2. Conflicts. In the event of a conflict between the terms and provisions of this Third 
Amendment to Agreement and the terms and provisions of the SERVICE AGREEMENT FOR 
DESIGN PROFESSIONALS or any earlier amendments the terms of this Third Amendment to 
Agreement shall govern and control. 

TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS: 
(1) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT; AND

(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR ASSISTANT
TREASURER.

ATTEST: 

City Clerk 
Date: 

APPROVED AS TO FORM: 

City Attorney 
Date: 

4 

CITY OF MORGAN HILL 

Assistant City Manager 
Date: 

Date: 6 - 7 - ( 8 

w� 2�
By: 
Title: 

Date: 

Luhdorff & Scalmanini, Consulting Engineers, Inc. 

w-~2.1}a~ 
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EXHIBIT "1"
SECOND AMENDMENT TO AGREEMENT· 

LUHDORFF & SCALMANNINI CONSULTING ENGINEERS 

This SECOND AMENDMENT TO AGREEMENT is entered into and becomes effective on 
v/Ml/-1 (Effective Date), by THE CITY OF MORGAN HILL, a municipal corporation, 

("CITY") and LUi-lDORFF & SCALMANNINI CONSUL TING ENGINEERS, a California Corporation 
("CONSULTANT"). 

RECITALS 

The following recitals are a substantive part of this Agreement: 

1. This Second Amendment to Agreement is entered into based upon City of Morgan Hill City 
Manager's authority. 

2. The CITY and CONSULTANT entered into that "Service ·Agreement for Design Professionals" 
made as of June 30, 2015, for consultant services for a maximum compensation of Two Hundred Twenty~ 
Nine Thousand Eight Hundred Forty Dollars ($229,840.00) ("CONSUL TANT AGREEMENT"). 

3. The CITY and CONSUL TANT entered into a "Continuance Agreement and First Amendment to 
Agreement" made as of September 20, 2016, under which the term of the CONSULTANT AGREEMENT, 
as amended, was extended to June 30, 2017. The CONSULTANT AGREEMENT and the Continuance 
Agreement and First Amendment thereto are attached as Exhibit "A" to this Agreement. 

AGREEMENT 

THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. Amendments: All terms and conditions of the CONSULTANT AGREEMENT, as amended, as 
attached as Exhibit "A," shall remain in full force and effect; except that the following amendments shall be 
made as set forth below: 

Paragraph 2 shall be amended and replaced in its entirety by the following : 

"2. Term of Agreement. This Agreement shall cover services rendered from June 30, 2015, 
until June 30, 2018, at which time CONSULTANT'S services shall be completed. The City Manager 
is authorized to extend the term of this Agreement for a maximum period of one year. Any such 
extension shall be in writ_ing and signed by both Parties to this Agreement." 

1 
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2. Conflicts. In the event of a conflict between the terms and provisions . . of tnis S.e.cond 
Amendment to Agreement and the terms and provisions ofthe CONSUL TANT AGREEMENT or any e.arlier 
amendment, the terms of this Second Amendment to Agreement shall gove~n and control. · 

TWO SIGNATURES ARE REQUIRED FOR' CORPORATIONS: 
·(1) CH1'IRPERS0N OF THE BOARD, PRESIDENTt OH VICE PRESIDENT; AND . 
(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICf:R OR ASSISTANT 
TREASURER. 

APPROVED AS TO FORM: 

~ c~-
o Date:· . 0 ~cf.vi,_ I } 

. CITY~ILL· 

0.r CiJy . . er .
2

a 
1
--, 

Date: 0- -,- ' 

2 

Print Name an Title -et Signer. 
If Corporate: Chairman, President or 
Vice President 

Date: 6 .... 2.ff-2..0 I 7 
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CONTINUANCE AGREEMENT AND FIRST AMENDMENT TO AGREEMENT 
LUHDORFF & SCALMANINI CONSULTING ENGINEERS 

Well Buildings for Walnut Grove and Main Avenue Sites 

This CONTINUANCE AGREEMENT AND FIRST AMENDMENT TO AGREEMENT is entered 
into and becomes effective ·on q J,z..0{11 ,, (Effective Date), by THE CITY OF MORGAN 
HILL, a municipal corporation, ("CITY")

1 

and Luhdorff & Scalmanini Consulting Engineers, a California 
corporation ("CONSUL TANT'1, . 

RECITALS 

The following recitals are a substantive part of this Agreement: 

1. . This Continuance Agreement and First Amendment to Agreement is entered into based upon the 
approval of the City Manager. 

2. The CITY and CONSULTANT entered into that "Consultant Agreement" made as of June 30, 
2015, for consultant services for a maximum compensation of Two Hundred Twenty Nine Thousand 
Eight Hundred Forty DOLLARS ($229,840) ("CONSULT ANT AGREEMENT"). 

3. The parties hereto acknowledge that the CONSULT ANT AGREEMENT entered into by the 
parties as of June 30, 2015, expired by its terms as of June 30, 2016. The parties desire to continue the 
CONSULTANT AGREEMENT from June 30, 2016 to June 30, 2017. The CONSULTANT AGREEMENT 
is attached as Exhibit "A" to this Agreement. 

AGREEMENT 

THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. Continuation of Term. The CONSULTANT AGREEMENT expired by its terms as of June 30, 
2016, and the parties to ·the CONSUL TANT AGREEMENT expressly agree that the term of the 
CONSULTANT AGREEMENT shall be extended from June 30, 2016, to June 30, 2017. 

2. Amendments: All terms and conditions of the CONSULTANT AGREEMENT, as amended, as 
attached as Exhibit "A," shall remain in full force anq effect; except that the following amendments shall 
be made as set forth below: 

Paragraph 2 shall be amended and replaced in its entirety by the following: 

"2. Term of Agreement." This Agreement shall be effective and cover services rendered from 
June 30, 2015 until June 30, 2017." 

1 

EXHIBIT ''A" 
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3. Conflicts. In the event. of a conflict between the ·terms and Provisions, of this Continuance 
Agreement and Second Amendment to .Agreement and the terms ano provisions of the CONSULT ANT 
AGREEMENT, or any earlier amendment, the terms of :thjs Conti.nuance ,Agreement and Second 
Amendment to Agreement shall govern .and control. 

TWO SIGNATURES A~E REOUrRED FOR CORPORATIONS: 
(1) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT: AND. 
(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL QFFICER OR.ASSISTANT 
TREASURER. 

ATTBS~ ~ . ~ 
\){~1\-hj City ~ fYjjJ /j · 

!Date: _ t-- (J _ VJ 

APPROVED AS TO F..ORM: 
, .# : .. • ~ ., , ,. r, 
! (: f './ : ·0, : \} /i. ,·,. / \Ii A ·'°" 
'-· .,,. i ,.r , /-. /· .... l 1-\·-·· -J -_,.,, l>\ • .J v \_ · 

CifV Atfomey ' { ,) i 
D t . .' ~~ , I 0 1 "( I· ...., .a_ e. 1...,. : 1 , =i , 1 " '/ 

I f 

2 

L\..lhdorff & Scalmanini 

~-~#~ 
By: VickiKretsingerGrabert 
Title: President 
Date: September 6, 2016 

-~ J) ~z---~ -:::::::........ 

By: Thomas D. Elson 
Title: Vice Presid.ent 
.Date: September 6, 2016 
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EXHIBIT A 

SERVICE AGREEMENT FOR DESIGN PROFESSIONALS 
NEW DOMESTIC WATER WELL BUILDINGS, CONTROL AND TREATMENT EQUIPMENl' FOR THE 

WALNUT GROVE AND MAIN AVE. SITES 

· THIS AGREEMENT Is entered Into and becomes effective onTW\( 301ZOf!iEffectlve Date), 
by and between the CITY OF MORGAN HILL, a munlclpal corporation, ("CITY"), and Lufdorff & Scalmanlni 
Consulting Engineers a California corporation ("CONSULT ANT") hereinafter referred to collectively as 
"Parties." In consideration of the promises and the mut.ual covenants contained in this Agreement, the 
Parties agree as follows: 

1. City Authority. This Agreement Is entered Into pursuant to action of the Morgan Hill City Council 
taken on ·;:r [A. n e.. , J.L, 20 1 s· • · . . . · 

2. Term of Agreement. This Agreement shall cover services rendered from the Effective Date of this 
Agreement until ~une 30, 2016 at which time CONSULTANT'S services shall be completed. The City 
Manager ls authorized to extend the term of this Agreement for a maximum period of one year. Any such 
extension shall be in wrltlng ancj signed by both Parties to this Agreement. 

3. Scope of Service. The services lo be performed by CONSULTANT shall be for the design of 
wellhead, supporting equipment and domestic water treatment and the sound attentuated building for the 
Walnut Grove and Main Ave. well sites; as furyher described in Exhlblt A. · 

4. Compensation. CONSULTANT shall be compensated as follows: 

4.1. Amount. $229,840.00. Total compensation under this Agreement shall not exceed Two­
Hundred and Twenty-Nine Thousand, and Eight-Hundred and Forty dollars and shall be 
bllled based on the rate and basis set forth in Exhibit B . 

4.2. Billing. CONSULTANT shall provide CITY with a monthly Invoice containing the dated, 
detailed, and Itemized descriptions of all services performed and expenses incurred (if such 
expenses are reimbursable pursuant.to Exhibit B) by CONSUL TANT. Any rate charged shall 
be prorated where services are Interrupted or not provided for any rate period (for example, 
any monthly rate charge should be prorated when services were Interrupted or provided for 
only part of the month}. For services bllled on an hourly rate, the minimum unit of billed time 
sh~II not exceed one tenth of (!ne hour. CITY shall pay for services and expenses (if so 
provided In Exhibit B} up to the limit of compensation set forth above, that in the CITY's 
judgment were necessary and reasonable. Services for work performed and expenses ' 
incurred In excess of the total compensation set forth in paragraph 4.1 above shall be at no 
cost to CITY. . · · 

5. Termination. CITY or CONSULTANT shall have the right to terminate this Agr~ement, without 
cause, by giving thirty (30} days' written notice or less under ur_gent circumstances. Upon such termlna!lon, 
CONSULT ANT shall submit to CITY an itemized statement of services performed for which compensation 
has .not been paid. CITY may require CONSUL TANT to complete certain work product or documents and 
CONSULT ANT shall deliver to CITY all documents In its possession without additional compensation to 
CONSULTANT. The CITY Manager of CITY is authorized to terminate this AGREEMENT on behalf of 
CITY. 

6. Performance of Work. CONSULTANT represents that It Is qualified by virtue of experience, 
training, education, and expertise to accomplish these services. Services shall be performed by 
CONSU.L TANT in accordance with professional practices in ·a manner consistent with a level of care, 

1 

7.a

Packet Pg. 209

A
tt

ac
h

m
en

t:
 L

u
h

d
o

rf
f 

&
 S

ca
lm

an
in

i C
o

n
su

lt
in

g
 E

n
g

in
ee

rs
, I

n
c 

A
m

en
d

 3
 -

 W
el

l W
al

n
u

t 
&

 G
ro

ve
  (

18
13

 :
 T

h
ir

d
 A

m
en

d
m

en
t 

w
it

h
 L

u
h

d
o

rf
f 

&



competence and skill exercised by quallfi'ed members of the CONSULTANT'S profession. Sy delivery of 
completed work, CONSULT ANT certif/es that the work conforms to th~ requirements of thi!> Agreement and 
all applicable fec;fer~I. state .and local Jaws. CON8-UL TANT shall perform all work and services under this 
Agreement in confQrmance with the time schedule set forth on Exhibit C, "Schedule of Performance," 
attached hereto and Incorporated herelh by this reference. CITY's City Manager Is aJJ.thor'ized on .l;!ehalf of 
CITY to modify the tlmef rame.s .set forth on the Schedule of Performanci3 within the term of this Agreement. 
If CONSUL TANT desires to leave or store ·any of CONSUL TANt's equipment at a CITY site whUe 
CONSULTANT is performing wqr~ or service pursuant to this Agreement, CONSULTANT will first ,obtaln )he 
cons.ant of CITY's City Manager, or his del~g~te, to dq so, and. any .syth storage shall occut 9nly lh the 
manner ~nd location allowed by such CITY ·.official and entirely at CONSULT ANT's sole risk. 

7. . Insurance .Requirements. 

7.1. Commencement of Work. CONSULTANT shall hot commence work under this Agreement 
until It has obtained CITY apptoved Insurance. For geiieral llablllty Insurance policies, 
CONSULTANT shall provide CITY, prior to commencement of work, with ·. a separate 
end9rsement which states thaj the policy contains the following language: 

e The CITY. its elected qr appointed officials, board$, .agencies, offie~rs, agents, 
employees, and volunteers are named as additional insureds; and, 

o the Insurer waives the right of subrogation ·against CITY and CITY'S elected or 
(tppointed offlc\als, boards, agencies, officers. agents, employees, and volunteers; 
and, ' · 

e Insurance shall be primary non-.contribuling. 

CONSULTANT shall furnish blTY With copies of all policies <>r certmcates slibJect .to tbis 
Agreement, whether new or modified, promptly upon r~ceipt. No policy subjecl to thls 
Agreement shall be canceled or materially changed except after thirty (30) days' notice by 
the insurer to CITY. 

7,2, Workers' 'Compensation Insurance. CONSULTANT and all subcontractors shall maintain 
Workers·· Compensation lnsl,lr~nce, as required by law. 

7 .3. Insurance Typ'es and Amounts. CONSUL TANT shall maintain comprehensive general 
liability (nsutance; prQfes1;,lonal error~ and omissions liability insurance (required for 
professional and technical service consullants only); and automobll~ insurance each with 
policy llinils df at least $1,000.,000 ·per occurrence for general liability, $1 ,000,000· .per 
accident for automobile liability and $1~000;000 per claim for professional err.ors· or omissions 
{for professional and technical service cons~ltants only.). 

7.4. Acceptabllll\t of Insurers. All irisuran.ce re.quired by tt'lis Agreement shall be carried only by 
responsible Insurance companies licensed and aqmlUe.d, or ·otherwise legally authorized to 
carry out insurance busine.ss, In California with a current A.M. Best's rating. of no less than 
~:vn. 

8. 'Non~LrabllUv ,of Officials and Emplovees of· the crrv. No official or employee of CITY shall be 
personally 1.iable for any default or liability lJnper thls Agr.eement. 

2 

7.a

Packet Pg. 210

A
tt

ac
h

m
en

t:
 L

u
h

d
o

rf
f 

&
 S

ca
lm

an
in

i C
o

n
su

lt
in

g
 E

n
g

in
ee

rs
, I

n
c 

A
m

en
d

 3
 -

 W
el

l W
al

n
u

t 
&

 G
ro

ve
  (

18
13

 :
 T

h
ir

d
 A

m
en

d
m

en
t 

w
it

h
 L

u
h

d
o

rf
f 

&



9. Compliance with Law. CONSULTANT and Its officers, employees, agents, and subcontractors 
shall comply"wlth all applicable laws, ordlhances, administrative regulations, and permitting requirements in 
canylng out their obligations under this Agreement. CONSL!LTANT and Its officers, employees, agents, and 
subcontractors covenant there shall' be no discrimination based upon race, color, creed, rellglon, gender, 
marital status, age, sexual orientation, national origin, mental disability, physical disability, medical 
condition, or ancestry, In any activity pursuant to this Agreement. 

10. Independent Con.tractor. CONSULTANT Is an Independent contractor and not an agent or 
employee of CITY. · 

11. Confldentlallty. All data, documents, or other information received by CONSULT ANT from CITY or · 
prepared in connection with CONSULTANT'S services under this Agreement are deemed confidential and 
shall not be disclosed to any third party by CONSUL TANT without prior written consent by CITY. 

12. Conflict of Interest and Reporting. CONSULTANT shall at ·an times avoid conflict of Interest or 
appearance of conflict of interest in performance of this Agreement. 

13. Notices. All notices shall be personally delivered or malled, via first class mall to the below listed 
address. These addresses shall be used for delivery of service of process. Notices shall be effective five (5) 
days after date of malling, or upon date of personal delivery. 

Address of CONSULT ANT ls as follows: 

John D. Fawcett P.E. 
Luhdorff & Scalmanini Engineering Consultants 

500 First Streat · 
Woodland California, 95695-4026 

(530) 661-0109 

Address of CITY is as follows: 

Kevin O'Connell, P.E. 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

with a copy to: 
City Clerk 
City of Morgan HIii 
17575 Peak Avenue 
Morgan Hill, CA 95037 

14. Licenses, Permits and Fees. CONSULTANT shall obtain a City of Morgan Hill Business License, 
all permits and licenses to the extent required by ordinances, codes and regulations of the federal, state and 
local government. · 

16. Maintenance of Records. 

15.1. Maintenance. CONSUL TANT shall prepare, malntafn, and preserve all reports and records 
that may be required by federal, state, and CITY rules and ordinances related to. services 
provided under this Agreement. CONSULT ANT shall maintain records for a period of at 
least 3 years after receipt of final p~yment under this, Agreement. If any litigallon, claim, 
negotiation, audit exception, or other action relating to this Agreement is pending at the end 
of the 3 year period, then CONSULTANT shall retain said records until such action is 
resolved. · 
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15.2. Access to and Audit of Records. The CITY shall have the right to examine, monitor and audit 
an records, documents, conditions, and activities of the CONSUL TANT and Its 
subcontractors related to services under this Agreement. Pu·rsuant to Government Code 
Section 8546.7, If tlils Agreement 'involves the expenditure of public funds In excess of 
$10,000, the Parties to this Agreement may be subjeQt, at the request of the CITY or as part 
of any audit of the CITY. to the examination and audit of the State Auditor pertaining to 
matters connected wllh tl)e performance of this Agreement for a period of three years a'fter 
final payment under the Agreement. 

15.3. Ownership of Work Product. All documents or other in1ormation developed or received by 
CONSULT ANT for work performed under this Agreement shall be the property of CITY. 
CONSULT ANT shall provide CITY with copies of these Items upon demand or upon 
termination of this Agreement. 

16. Famlllarltv with Work. By executing this Agreement, CONSULTANT represents that: (1) It has 
Investigated the work to be performed; (2). It has Investigated the site of the work and is aware of all 
conditions there; and (3) It understands the difficulties and restrictions of the work under this Agreement. 
Should CONSULTANT discover any conditions maler!ally differing from those Inherent In the work or as 
represented by CITY, it shall immediately Inform CITY and shall not proceed, except at CONSUL TANT'~ 
risk, until written lnstructions are receive,:! from CITY. 

17. Time of Essence. Time is of the essence In the performance of this Agreement. 

18. No Asslgnment. Neither this Agreement nor any portion shall be assign·ea by CONSULTANT, 
without prior written consent of CITY. 

19'. Attorney Fees. In any legal action, dispute or arbitration arising out of or relating to this Agree111ent, 
the prevailing party shall be entitled to an award of its reasonable attorney fees, costs and expenses 
Incurred. 

20. Defense and Indemnification. 

20.1. Defense and Indemnification for Design Professional Services. Consistent with California 
Civil Code Section 2782.8, for design professional services to be performed under this 

. agreement by a design professional, as that term is defined under said Section 2782.8, 
CONSULTANT shall, lo the fullest extent permitted by law, indemnify, defen~ and hold 
harmless CITY, its el~cled or appointed officials, boards, agencies, officers, agents, 
employees, and volunteers (»INDEMNITEES") from and against any and all claims, liabilities, 
expenses, llens, or damages of any natur.e, Including liability for bodily Injury, property 
da!l)a.ge or personal Injury, and including reasonable attorneys' fees and expenses, that arise 
out of, pertain to, or relate to the negligence, recklessness, or willful misconduct of 
CONSUL TANT, .and/or ils agents, officers, emplo.yees, subcontractors, or independent 
contractors in performance of work hereunder or· Its failure to comply with any of Its 
obligations contained In this Agreement ("CLAIM"). 

20.~. Defense and lndemlilfication for Non-Design Professional Services. For all services 
performed under this agreement not covered by Section 20.1 above, CONSUL TANT shall, to 
the fulle·st extent permllted by law, Indemnify, defend and hold harmless CITY, -its elected or 
appointed .officials, boards, agencies, o~lcers, agents, employees, and volunteers 
("INDEMNITEES") from and against any and all claims, liabllities; expenses, liens, or 
damages of any natur~, Including liability for bodily injury, properly damage or personal 
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,Injury, and Including reasonable attorneys' fees and expenses, that arise out of, pertain to, or 
relate to the performance of this Agreement or the failure lo comply with any obligations 
contained in this Agreement by CONSULTANT, and/or Its agents, officers, employees, 
subcontractors, or independent contraptors ("CLAIM"). 

20.3. Exceptions. CONSULT ANT is not required to indemnify INDEMNITEES against liability for 
bodily injury, property damage or personal injury, or any other loss, damage or expense 
arising from the sole negligence, active negligence or willful misconduct of the CITY. 

20.4. Not limited by Insurance. The indemnity, defense and hold harmless provisions of this 
Agreement apply to all CLAIMs alleged against an INDEMNITEE, regardless of whether any 
insurance policies are applicable. Polley limits do not act as a limitation upon the amount of 
Indemnification or defense to be provided by CONSULT ANT. 

20.5. Right to .Offset. CITY shall have the right to offset against any compensation due 
CONSULTANT under this Agreement any amount due CITY from CONSULTANT as a result 
of CONSUL TANT's failure to pay CITY promptly any Indemnification arising under this 
Section (20) and any amount due CITY .from CONSULT ANT arising from CONSULT ANT's 
failure either to (i) pay taxes on amounts received pursuant to this Agreement or (ii) comply 
with applicable workers' compensation laws. 

20.6. Interpretation. This Section shall constitute an agreement or contract of Indemnity, 
Incorporating the interpretations under California Civil Code Section 2778. It Is expressly 
understood and agreed that the obligation of the CONSULTANT to Indemnify the 
INDEMNITEE shall be as broad and Inclusive as permitted by the laws of the State of 
California and shall survive termination of this Agreement. 

21. Entire Agreementj Modlf1cation; Conflicting provisions .. This Agreement constitutes the entire 
Agreement between the Parties and supersedes any previous agreements, oral or written. This Agreement 
may be modified or provisions waived only by a subsequent mu\\,lal written agreement execuled by CITY 
and CONSULTANT. If the provisions contained in the main body of this Agreement conflict with any 
provision contained in an exhibit to this Agreement, the provisions of the main body of this Agreement shall 
govern and control over any provision contained In an exhibit to this Agreement. 

22. Governing Law and Venue. This Agreement shall be construed in accordance with the laws of the 
State of California. This Agreement was entered Into and is to be performed In the County of Santa Clara. 
Any action or dispute arising out of this Agreement shall only be brought In Santa Clara County. 

23. Interpretation. This Agreement is a negotiated document and shall be deemed to have been 
drafted jointly by the Partles, ,.and no rule of construction or interpretation shall ap.ply against any particular 
Party based on a contention that the Agreement was drafted by one of the Parties including, but not limited 
to, California Civil Code § 1654, the provisions of which are hereby waived. This Agreement ~hall be 
construed and Interpreted In a neutral manner. 

24. Preservation of Agreement. If any term, provision, covenant, or condition of this Agreement is held 
by a court of competent Jurisdiction to be Invalid or unenforceable, the rest of the Agreement shall remain In 
full force and effect and shall in no way be affected or lnvalldated. 

II 

5 

7.a

Packet Pg. 213

A
tt

ac
h

m
en

t:
 L

u
h

d
o

rf
f 

&
 S

ca
lm

an
in

i C
o

n
su

lt
in

g
 E

n
g

in
ee

rs
, I

n
c 

A
m

en
d

 3
 -

 W
el

l W
al

n
u

t 
&

 G
ro

ve
  (

18
13

 :
 T

h
ir

d
 A

m
en

d
m

en
t 

w
it

h
 L

u
h

d
o

rf
f 

&



7.a

Packet Pg. 214

A
tt

ac
h

m
en

t:
 L

u
h

d
o

rf
f 

&
 S

ca
lm

an
in

i C
o

n
su

lt
in

g
 E

n
g

in
ee

rs
, I

n
c 

A
m

en
d

 3
 -

 W
el

l W
al

n
u

t 
&

 G
ro

ve
  (

18
13

 :
 T

h
ir

d
 A

m
en

d
m

en
t 

w
it

h
 L

u
h

d
o

rf
f 

&



Exhibit A 
Scope of Services 

lhc LSCli team has rcvlcwed ond u.111l1:rsta111ls th11 Walnut· Gtovc and Moli1 Avc11111e PumJl St.it Ion 
ProJacts-ns outllnocl 111 tl1~·c1ty's.~1:p, Tho Sconr. of Wor~ outllned·below Is orcantzcd uccordlnn to 
the ,asks.described 111 01st1:lr.t',s RFP nnd ln~li1<1~s 11lJcOtlo1111t lloms .not-discussed 111 tho m:p, All 
mhO!l!mnl 11~111~ ·nro st>eclfltlillV. not(ld RI tho eiul of·tlie Sco11n of Work, 1'he Scope of Woi·k Is 
outllnetl In Iha folloWlllfl \iisks: . 

]'ti sic .t •,l'rtJ•l>eslmf AtttilltlD& Meotluas mul f!m'tMttinu 
rask .1.1 - db.tc,/11 P.raJocfl>estn11111/ormal/011 '"''' aoorcl/11.t11~ wltli. tire Cfty 
Task 1.2~ Obtulll $11n111~· na!e11111,1i crilfl Gfeitr.clmlcal t11/ormntfn11 

1'cltlc 2 .,J111111p $trillo11 ·011srr,r1 
Tnsk?..~ - P1u11s ci1)(/.S11~.cUlc"'1oi1s for P11111p·St<itlo11s 
'fcrsk 2.2 ~ l'ro}ett fl!dd/110 Services 

J'gslc'!J -J11111'm 5t(II/On Cimstt/,(cl/011 
1'r1$k '3.1 - Project Co11structlo11 Services 

I.: , , .. . tt, • l.1 , : Hu·. :\ ; ; ,; 1,~; .. ! 1. ;' J , ·1 ; ,111 1. 

Tash 1,1 - Obtnln ProJoct Deslg11 h1fornmtlon ancl toorclh,ntcwlth \h~ City 

LSCE's wo1kwlll begin with a ,kltk•ofl meetlnil with tho City sliirf anti ·koy LSCI: tcnm members to 
b.ccomu ac<1un!ntetl with llf~Ject sliiff nnd to discuss Vi1rlous as1>ccts of the projt?ct (such as 
spetlllc Clly doslnn rec1ulremonts o.ml equl1lme)1l 1>rofe~e11r.as for this pa111culnr.11rojet:l 11s It mny 
varv-from jll'CVIPII~ Work ll~rlorn)Ud for the Clly); . 

A site visit-wlll. ~e ·co11c.l1.1.ctctl followlng· the kickoff meeting fo discuss tl111 o_vcir;ijl 1>u_m() station 
'prOJ!ltt des Inn, to,,struc;!lon conce1nHl11tl site co11str11tnt, at lio,lh th.a W11h111t Grove ·t111d M11h1 
/Wo11uo 6llos, .Followth1f the kickoff moetlu.c t1nd site visit, LSCI: wi!IJ)1·qvl_dc··~l.1c flW with II list of 
requostnd lnf~>rm;it1011 ~hot wlll be used for tho chivclo1l1nc11L of. •he jiroJr.r.t dcsJgn, <lor.un~.mits 
d1SCIIS5Ctl b!!low. 

procid11rnl: Sot forlh n s~h~thllo 11ml cli11l11-of·.c<>1nmll11d fol' all 11r0Ject rci<1uests for l11formM'ion 
and s1ih111lttal rc.wlcwt \vlt.11 ·un omi>lt'osls o.li liieotlii& doslun .i11d constrnctlon schodtdP.s, 

l:lllsthm Utllltll!sr ts~~·w1tJ i'e11tt!:st.tli'e City 11rovldc nny ad1lltion-nl lnforn,a.mn1 j1c11al11.t11u to \hu 
slt.~ ll.i1li ~Klstllia Glly fn:clltllos• &1111 other utillOcs, ·11,cludlng:, ))tOll~rtv l{cedp, Tl\ic IIIS\tl'lln.flU 

· rcport.s, 01111 clevolo11mant-11lans: for tho hnmedlilto 1mm (Ir' nvnll~l>il!): ~Cl: wtiHde1mrv lhe 
~YAi.lJqbllllY .. i>f ittlllllc.s . .11~ndod :to .. su1>1lort. iho.-1,ump.stnl!on OJ>el'fl\lon (l.:u •. wntcr,-$cwor.n11t1: 
storm, clettt'Jc.'11 \lowor). Due to-the 1011g lead t1m11 rc1111lrcd to sutl!rC al¢ctri~n.1 ·11ower·lP lho 
sllc, one of -the first ltums to ba.nddrcsscd Is tl11dlli11u ot ll\1! np11Hcallon fo1· olactrlcnl service 
with PGGtt. 

UJlll)Ol!l'I' & scr,t.M/ININI C(lf\j~\11 llNG liNvlNl:1:R$ 
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• SWjtCO Prooo~fi a11d other 1Pcrmlt1111g: LSCr;· will cfjsc11ss llm SWIICD pcm'1l~Jng 11roccss ;iml 
discuss i1itc1"ar.tloh Mlli. ntii>.llcabte :agoncles f6r permitting aud af>provtil~, t_ncli111!nn: lhe,Weter 
Supply, Por1;,i1t Ami11ii11.1,cnt, lit,li\.klh~ Wntor Source As~e~srnu·nr nnd 1'1:otottt.on l'r~g,11111 
c11~ro11.th1.11011t' 1>ri11nll, Storm W11tor flotfutloir 1•1·()v,mil~o 1!111.n, Nl'Df:S/Waste Olscl111rgll 
R.un11lremei1ts, cloctrli:il.l se1V1cn,11N~ll~(ltlQOf ~tci. t1u~11sh our v,brk'on 1111mnrous project, lSC~ 
h11$·developcd a good worklnl!' roliltl11nslit11 w!Urih11 SWI\~~ ru1$1 olhnr entitles nml c.1n qsslsl In 
·c1<11edllli1r. 1111 necess111y a11pilciltJ6J\S 0,i1.~ W11(1ortl1111 1>orilllt -doc11n1onts In n cost offlctent 
ll)(llll\l)(. 

LSCI: 11ndcrstontl$ that t'i1e CUQA £tlldy, · bull!llnc t>cr111il'fmd encrour.l111i8llt 11crinlt& WUI he. 
perlorn1c(I by t!1n ·Cl\y s,1,rr or hy, lls oonsultnnl. ·tsct: Is able to psslst tho Clly as 11ecd8fl fot 
tlJP.se tosks. 

• J,qnd s111vl!y: Discussion of11 topoa.niphlcl)fJurvey ollhc sllc (Q1'
0

clu&1u11 tn11·11oscs. lho suivoy 
v111l l11clud1i:th1111reo of ihcnvall sfle, and.119.011.>~ uUIIU.es, The,01<11ct llmlls of tho;survoy will bo 
estuhllshfld followh13 mr lnltlal ~~scss1)1i),1t,~f tt,o 11v~J!ablll\y o.futlllllcs that-wlll:scrvo.tho 11um1> 
·slntlon. · 

• G11otcchntcol: !J.ls~_11~~1on. of :oll 1Ji1jul~Jte (leotllt.lmlc11I 111vcsUn11il<in. 'fol'· .u~c t~(I well jiun,11 
~,11110.11.sltes, T!1e G!!~tct.lintr.11111,vesO~otlo» wm.111clucle·sbl,:~orh1c~1 flald <111.d l1Jh~i·rito1v te~th,a 
of soll 1>r(>peru.,s 1ioodetl foi' Tou.ndotlon design, povei"e·1il1 nllll' for utllllv ·trenchh'111 .,md 
comj>nr.llot, e ~ nqqd11tl. 

• J!ll!hlliin: ll<1vl~w of Wa.111,ll Giove· 01111 t.111h:i . Avcnuo 11u,np §to001i llullulug. elements -111111 
coilslst<iucy Yillh Ute .City's oiil,tln111>11m1t stl!U.!>11 (011U0,rfl~ld, tilon11.Pl'll'k, etc.) bulldh1(11iu1tcr'1ii1s 
1111it gerierel loyout/conflgur~_tl!m, Qtlicr f~llhirot ~\tch ,at s1and;n<llzot1011 of disinfection 
sys_l~l'lls1 stt1tlon piping, and w,1itl'~is ,1initm111ills wlll 1,c i11c.orpor1itocl Into tho desl1:11; i.s.<lE hQs 
dovolo.)led soveral .l,!111\l!C foaturos to e~1;h ·~f Jhe-wcll/11ump homcs·ihot,hnve l.>cot,d!islnn!!il to 
tmrmll noi n11IV tha offl~tr..1)r rf!i')1ov11I. of:llili well pump for. servlt~, ~9 t),~.:l>l!fllP a vor\11:111 
lh,esliaft t>Uhll> or of o s1\h1\1orslbl~ co11flguoitton, lnit 1>ern\lh clil'ect,gctll~s to .Ofe woll 11\ tf1e 
event II well scivlce rig Is ,ittllicd. Otlior oonsliJor11tfoi1s \y'i

1
1l l11i:!.!!du 11tot~ctloo ·frbll) imw1mto1!.' 

11c_c<1ss to lbll llitlltllng,,tllfa!Y moosu1·tis tu 1irovlde tl!c -ul1~0~1 $~foiv,.co11std91·1na the shltlon ls 111 
clo.~o pro~1,.n11v lo ·rc$lilenlM orens, and V(!lltllt1t1~11/h.uaUne ·uhtl c~Qlliill foctors rn111ilrcd for 
h>!t~·tci'ni oporptlQII of th~ &lotion, 

1:leritrh::pl ~ Lsttis ·111\entlo~ ,tJ, 11\~k~ on ilppllcl\tlon ·to· \he 11owcr ,utlllty comp~ny 
b

01hn.cdiat<:ly upon ownrd of th~ CQJ:lltl!t;l ~~ jl(iip~lie tho lnslnllntlOil of utUILy ·S.tlf\ill!(l. ($Cl: 
rccoti!1lzes thnt PG&E:dO.!iHcgyJfe,.r;~ttijli)'di>_c~Monts, foch as pln11$ nnit spocl(f,;_atloos:l11cf11~.l11c 
1111ac'tly ,,owc·r !oad~, hpwcv~, Lsq~ 1n,endfto 111.llltlte tho prot.eu cp,tl~-01l')!V .b~~lilg ri.illlclp.111011 
ll>ods on prcv111.us e·xj11)rl11;1c.l>' 111 tli¢ ilte11 nnd will ~i:ovlde req1,1lr1;i.il <!i>.~um.gnl~Wm. f1fP.G8iP. as. 
the de.sl(tn/co1istfu(;tl.011 pro.~ .ss·Wt(rrnil\~. Emplmsls wlll ilfso 'be n)~~tci tn .. th~ ~-1~.ctrlclil dC$1llll 
11rocesno en~uro·u,at tho to11t,o.tlQgl.c.a11d sci'\OA <h1slg11.~<mfc;,tt11 t<> the prior. successful C:l\y 
proJ.cC\$ 111111 lO f)fOVldll S

0

l1ll\<li1rdltGtio11 Dll~ unirormhY for ~~SI! Of o·poroiloli,-nnd mnllltP.tlQllll/J 

,. t ,!'. ~ • . .. ~; ,.., ..... , _ ._ , :,•f"'-t4..,..,.....r ....,""·"' , . ,,......,.,.., .• ,: .... " ..... . ~ ,..;ll.l..., • .,..,,~,, ,~-:-,..·t:.~'>l.,~lt\,'\.~\\t;;1-r.o11~.:"·, .. ";,,.·,<,lliM.',tt:.·~,•,~,.\h1.·c, .. ,,.,*..: ..... ~ ...... .,.,, , .... ; :. .1-"' .-,,, , •o:.~; ,J,~ r."'l"""~:,.. • : 

1.1.IJll)llJll' I' /l. ~f.1\1.MIININI Cor~SUIJI.NIJ F.NOINl:l!RS • 
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In tbc More. lSC'E wlll also cn,ura llm pro11cr sclecilcm of the .,,;ell 11llllll> -Is fl)ndc. so 11s to 
malllm)zo efflclcllc.y end mlnlmlio po_wor costs. 

• tietll'jtal 'oosJkJLPtev!sJons:-l\cvhtw of tho .required lluhUus, h<!atlnc, coolln~ 111111 sccurllv 
llliji!Jl!r~~ ohd cnsu'te that·nll .. svst(!~\-~:l!rci tlbslancd noLo.nly to 1>.romotn .cesc lt1-molnlcn1111cc 
hut:pruvlde· fonnJ11dmltatJl)1_1 ot ·cfflcle1,cy. 

l.nnd~ciiplon: l')Jsc.,is~lon of li111dsc1111tnc. desires, options. I.SCI:· re1,'0311lzcs tlinl ~un:1e mlnln.1a! 
lnt\tlscaplnc wlll .niicil .to bo •h1corpo.roted lr1to , Uic do~lg_n ,to blQncl thg fnctlltv 111 wltl\ 01,hcr 
m9,liccot 1,ark enil rcsldenth,rareiis 1111d present II f11vorahloyls11al to thb j)asslnlflmbllC', 

'rusk 1.2.-Obtoln lilnvcy:oml'Geotochnl~nl lnvo~tl11ilt1011 

The geote~jmJ~~I i1W!!St/f1etltin,Wlll lnplu<lo 1n;llQ visit t~ rovll!W. physknl silo r.olulltl<•M 1111d n1111k 
l>fOJ)O$~il ~rllllnu/tronchlnn locatl!i,i1s .fo'r ueoloclmlcol·nna\ysls ond dovelo1>m<lnt of ·a ro1>ort or 
fli1~!,1g$, Tho rQP.or.t wlll lilcludQ -!iQII bothiu .11t1alysl~ ·and lliborntory. ·tostlng .rcHtlls fr~m snm11Jos 
collccta11'.111 thi, (leltl. S.lte .cldorlnn tmll gr pdln(l, foundntlon ties.Ian amlJ1~l11cill111i. dn~l(li!, bentt11c 
ca1mcUy/s(!ttlom1mt f10tc11tld~ ulllfty.trench boi:1<011, nnd tortosl<l~ 1>otq1Wal·wl!l li.!l coverotl In lhll­
gcotechlilcnl rc1101"t, Flold tostinu durln~ cons\ructlon, Is dtsci1S$CJI ~cl11w.111'Scc1Jon· a 

Com11lctlon of n toponraphlc survey. bns~1111111:111 ACAO ror,,,111 wlll be n·1rndetl. for hoth 1>r0Ject 
sllcs. Tho hoscmop wltl be \f$t!~ for t>rollnlln!lJ'V lny'oui of .the ·11uJ111> $\O\l~llS tli11t 111 tum wlll Im 
used for 1>repnrh1g:tho final l>ldcth1s .1>lans. The lritSClllPJl will also'.bu used for preparlna the l'GllcE 
applications. · · 

T11sl1 ~.1-1.'IM~ t111d Si1cclflcotlons f61· PUll'lll Stations 

Untler Task 3,1, lS.Cll wlil devolo1i tho pum11 $t1,ttlon 1>.l~i,~. ~1.1tl s1jf!tlf:lcqtlon for u,~ JlUm~hig p!Jlnts, 
c:ons!stliitr.of n de~11 welHhie sbnrq~ump or sul>nfet$1hllf.llm~il t1.1,<4·,n9fot1 motcif con'trol centtr, 
dlscharne 1ilpi11g, chemlc11I· trealtn.ent ,sysl9i}.l's, .st~nllliy d)(!sel gcno.mto(, lnstrur11c11ftitlon, 
elcctrl.col 0011\rcil Jli)ll_cl~ •. S¢A.1.>A r;o,o.O'l).\lt!)c~ll.on, ·arid CMU !>lock liulltlli1~ to house tl)o nbovo 
Ul'oµud c91Y)P,Onli11ts,.ThfJ '!ltl~lmi Vo1llhil$tf11d1l.rcss slto 111qtllHC1Jtlons nml·1mp1·oveml!nt$ lnrih,1tllns 
tin1dinu, itr'1im111a, p~"lnu, fei,ch\lf; (ltid pc1li1tln,~. lha. t1lor.trl~nl contro_l loatc·wm ho 4osl1111ct1 to 
col\fc:mn ,fo cllds.tlnli C!IY (;011VPI. logJ~ and ·sci\DA systo1n~ wh.lcl! villi pc_rmlt offo~tlvo 
co1nm11nh;nt10111.i<!l\'lce1ill•e.n.e)v \Veil tiil<f.thn Clly's existing t.el)trel system. 

Tho j111til1nel~rs .lin:or11oralerl ln-:11,e des(~n an~ ~ll.fo~~l.ol) Qf Uio t>U1J)j1lnc tlljijlJi1n~l1t will hit.ludo 
nn analysts of the rcln\lonshl11 bo\we<!n tho -svst'em :flow r~.t1utrehj91*, tM!r.~ffect 011.'1>li.1l'l_11ing 
levels In the well, n11lhli11 vMiahle hVdr~u!lc foss.C!s. In I.he w9ll hot!d plplnc·"l10 ·thu .dlslr\bullon 
system. :s',lstem-iiuPd h11>t,1t fo,r tl1c ~llst~lhullon_ 1,,~111 wllJ b.e tiilsell on ~liy's prcssmo 
rot1ulre1'ne11ls,Thc ·<1ovulv11111oht·or tho.r~ml.lt111il 5y~t~1Ji-holid rcla\1011shl1.1 wlll provide thn r.rlterl~ 
for-solottlllg jhc 1nos1,eftl~lcflt 11111:n11 to 1nt:ct· desired floW rotes. Th,e selcct1011 of the VJ(lll pu1111> 

,-:~ ... -:,,r,. ... ,r::-1 ,·::t:~1.h•rJfi;J ,.:..a.~,-.i~i..t.v.:::J,~r"~'(,·.:~.-."''"'""-:A:U."•i:;~r.1 "".'"""'.t .. " ' ~~..:-«,c.o.,'!,..:,,..:. ,,~~'N'&l,,,~~-J:<•'-"f'.N'c-1"""""·.._,._, .. ...,,"\,"'-- ,,...-.. !.••,1..,,•.:;,:.=":'rt\' ,;_.~..._·;.,,, 

t.lll lllOIU'I' & SCI\I.Ml\NINI c:m~su1:ntim l:NCi\Nl.:l.:RS 
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110~ · {iss1>~l11t~I IIJ?i~urtc11~tii:es ,\Yltlilii the s,uuon wlll bo d~ve!o1>.od, bnsi?d u11ou j>i'oyloi1& 
c~j,erlcnte wl\h t1_10 Dlill'lchntl 11roferonces noted. · 

Oi1$Cd i>1uih ev;,Jilatlon oJ 1111mninu.to5\ «i11tii, L,}~t w.llh(rujmt.c plm1s 1111d tochill<;1.1i spbclflt:1iU011s 
for \ho-station 11t tbe:S0%, ill'i~, :!>Ofhnd 10~% hWnl~. l)~Slllll clQil\et\lfail.drcls.i11l II\ tl1n plons nrc: 

Sito 1ntJIYOVl\l\10!11$1~tllbl118~; fQJ)ll\c.em~nt l)nVlllg~.llbOY!f•Grotuid lltld blilow•otound 11lpl11r, fol' 
tl)e c:onnccllon to t11e tllitrll!11tlt11\.syilaiii 11.~d site bcc.cssfpr· m11lntonnnc;c. 

st1·ucturnl 111011s fo1'. l:11clo~1ncs nnd Other Structures: ~nclosurcs (l!s rc,jnlrcil) to liouse tl)e 
pulnp stnt.11,n c:onipononb, tht1 station pl11ltm, iillll elJictilc~I A.wltch11c."r. 

l:loctrl.cnl"llhm: ntoctrlr.al servlr.e, me.torb1u, mnln.~IStQl\nctt rmd transfer s\'Jltthes, motor 
stinter, .co11trols,'lnstrumoll\11tiQ11, ol~cltlcal co1W1llts ai1tl cond(1ctors; nil ncoordlng to the City's 
stundnrds. 

Mcd1rinlcnl.J1l.a11.:--WcJl·puil\p,·sintll)1\ i\lllJ mnl111i!pl1111, &nd m~clu,11lc11I 1:0111Mts. 

St111ldnrd Cuilstrtictlui,·iJciolts: lilims wlll lru;lude p\~e illll)lorts, ·pulrtp tlodettal co11s.lrucllo11 
und ollfor $landnrd·cletalls, 

rC1$k 2,1 Peflvumblas for II<tcli Dr.Sign s11bmtm1t (~o. fiQ,.!~O CJ/ICI 1.0DU}; 

• lhr4;1e sets of.holf~sltod.<1r•Wit1gs Jnd s11eclflClltlC111s for City, review 
• Up<lated construct lo11 cost estimates. for e;.ch submittal: 
0 Wrlllen e1Cj>lo11ot1onfre~1,011set~ Cltvdcll(tll revl~Y/ COl)\11\01\ts 
• Tlie tQD%.d11sJno \~Iii lnc.h.l<.lc-1_1 ~o \11ltl1 f.!ler.lronlt fllos of -'the fh1al plnni (In AC.AO furmnl) ·et)d 

s11·eciilca\lo.hi; (!1\ MS.Word .fonngt),. 

Tlislc 2.i-tiroJoct ~l.dllJnn s·e-.:vlccis 

Th~_ proJc.ct will ha m11noued nnd contrnttud ·o.ut.11s q.~rnb1M<i P.rC?JqctJo( Um Wi!lrll!l Grove aml 
Mall\. t\Vl!l~\10 Pum11 Station~. lSCE. wllr proyida 1! ~l1111ed .Sil~· of ·plan~ "nlld .specJllcritli>11$ to ti10 .City 
'Inn format Mlll~blc for· re11rod11ttfo1,. lS.(!E,oSSU!lll!S. thc•Clly,\Vlll dl~trl1Ji1tc·blildh\8 dor.ull)ontUa, 
11ros1>edl11e· hldtlcrs. 

LSCE· wllh1~s.ls\ \he Cltv with li~Vi!l1lsa.mii11t .an<! .toll citation of bids from-r1uallflod co11trac~(?~t, .a·11i1 
·wlfl ·cQ11duc\ a·u1iindq~efry,jli'e·l>lil'c;QJi,ero11~ with ·tho Clly ond tstE 1>r~Joct 1'1fn!1agCirs 11rosimt, 
nasccl. !li1011· !tUcs\!!>hs fr9.1i't' lildi1<1rs, Ls.c~ wnl 1~reoare aily rc11lilrcd W~lt~(m cl.ntl.flc~.tl<in.s ~rWor 
a~tlo).l(iltins to. clarify ~J1e $to Ji 0. for, l>lddl~K 1>11r1>oses. At.the P.rc:~1rf r1)c~llng, lal>Pr- ~om11ll1111to 
rog11lrj11i,~11ts 11nd t<irlllJ~l lll!Vtoll r-ec:ord re,1111raino_nls will 11.lso,bo ~~njih~s17.r.d, 

l.llllllORl'I' ~ SC:1\1.MIININI C:ONS1ll.1'lN1i 1:NGINl:llltS 
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Afl~r tl!e hJds-·are j111b1J~I~ <iptiiie.d 1,v thll'· eity, kStlt. wUI revfo·"! ·«,Ii'· foft'Mit: b.l~t' to ~~u.rc 
i·o~pp_ii~lv,~l)e~s w1t,!Ut1e, coritratt r&1111reJf1(1~ts. ~ uromush,baekgi'ou111hhJ!tk '01, :qujillfl~t!tms· 
q~d·ref~!ililcos wlll .he.conUuct~.tl-01! t11il:tbrae 1.owcst:bt.tlft~t~ 1th~ tho fJntllnss,.t1f thn\:..r:ovlow. WIii 
I>~ ,ijJscu$$i;I~ with jhe-City •. r.stl: wilf pre1>lm1 e J~rtit11I ~Onll111uy ~f. tbe !,>ltl rcvfo\v aoll ;u 
recon11i1111idi1~lb11 fl)r awli.ti! :1~0tlie io~i9$.t' te$j1bhslbJe bl~d<it, 

Tl!sl< ~.1- !)roJoqt·i;;onslrt(c;tlon SorvJr.l\s 

LSC~ has·develo1,eif11 $ystcmolle a11pro11~h lti \ech,ilc11l:~111)})0.11-aod wlll osslst tl1e l>lslrlctwltlrthn 
followlng l<ey E1!umti11ts to e.6$.UJ'!l. lJi11l the wciJ ·11u:n,1~ stations meet tho pnrforin!)nce 
rcqnlr~me1,1s ~r t.11.o CO!t~tru.c;tiph ~~tto.el.,~nd'that wo,lds 1>erforme.d lif\he· 1tmclleSt;'l)'iQst·cos! 
effective! mi~:~~fe 1-,t11i11iet. . - .. . . 

M.9r to tnQliJlliutlon, tsc:e: wlll c:011duc1 a .. Prn·tonstnic.:ti~~l coi)forcllcq:wkh' tho. st1C<?assf!•I. ~ld~er 
10 ensur~ Umt they 11rt1 :famllfilr .wltl1. tl\e proJoc;t. $J!<!~lflc.at1Qlis :~nd nn~wtir DJl\i· technlenl or 
Joglsl\c\ll qucJllons· toi1cornh1\:: tho J>toJect, l:SC.I! w.ll.t ·1>1.'o.Vl~q sufonlttaf ,and. Rrl. r(!vl11w; ·key 
mlle$1Pno .'Inspections, 0·11d assist1111c(i ·durl.111: .,~atlon -~tiii1•,\1j1 lil :.th!" W11hM ·G~vc and Mo\11 
. /\Vomto slt&s.'111.ncci>rdonce with_ \hn nr:~, the C.IW wlll. t)rovlde tho·Ql\~ll~ Jns1~·octlo11.d~tios-c.lu_rlng. 
tlie coul'sc ot'tho «:onstrutU!)•l of.tbe W\ll!'\\t G~ove a1rt!:MP.hYAvenuo 11um11 sfoilons; /\~c~rdlt!BIV, 
tsc~ ·a.ssuml'ls t.hat t~~ c_i~r wlll provtd11 I!!\ oi,•sll~. lnspectol'. tl111t cove~s ·the· d~y-t(l.,(1;1y . 

• con~tr'ur.tlon Wl!h L_SOO prQ\tldli\u/11,ltcmdlng tba follo.wlns.!nspccllims ortcl/or mo~lhlll$, 

CoAfOl'.()JlC6${ Pr.tqr-to COll\11\0I\CCl\lMt-<>f CO)lSlructlon, 0 c:ohfere1jcjl wl~h 11.10 con\l'actor wllllic 
'!1~id-t<1 ci;,nflnii th~ w11tr.01itor1:n11igorstnndli1g oflhc i11ie1it·ofthc.c~11ttllC,f.(loc(!.11\en\s, LSCi: 
WIii pre,1>iirc.t.h9 .Pf0:~01istmc;tfon conforonce O.JlCltdn,.lilt\l)l sllc.vl~ltatJpil'wlth' lhf! cont.mttorwl!I 
h,.n\\11qea,s p-art o0ho-.c:o1ifcro1tC:eto:revlOW $Ito 8C~CSS Md IOCtid.dr.esnfllllStlQllS.'Oflhu · 
r.ontiact~i' nr101· tq cqutp111ont nrilvlll: 

sub.mtt\a.ls nnttnFlsfRevle\Y,ili,.sv~tol~~~ls ~,li~ re(1ues.t$ for,lnfomiatlon-to o.nsurcrnll prodocts 
ll5ed <~l!tlng c;oJJs.trnc\~on ore.oonst,stentwlth ,1an;P.l11ns,oncl ~jiebl!lc;.l!llPn.~ .. 

M9o;t!nJts 011t1 ~til.t~il Rt11ii;if!sl lSC:l!'wlU concluci:. meethic~ w1lh1lio·'toni.r?.c;\or !\flll-ti1o;t!ty li} 
1111c~c,d.,o d\~ttJss t:on$truct1pn $'tui11s.ltepi~. 1ni.li1dh1t(WPIC$ s.u~h as s~J1cdule, cham1e <>~!lei's,: 
nms,·111s1,t,;cttbtis, i>r:u111'1;Jss i>ay·ii,onts.and,aoy-technlcal lssues,,\St,:.E wlll assl.WtM City w1m· 
prp~rats. rcf)Prt.s 'as 1.i~etlctl. 

Construct.Ion St11l<li111}1'tovlrlo.lhe-h1lll~l.~cl of CO\)S\r.ticl\?n st~1<11'!8 foftl)cJ>l!lrJ.J) s\nUon site 
~11d· plnii!lne. , 

PUll'l)l. ¢oh11io11ont~1Match fhilt! tllirf9~aniin.ce.ch?l'acterMlcs w.fit.d:10,iun 11araiWMrs:tor Jlio 
flUllll?S 111\cl ~lml~,1,rlnro mo\i@~s. Ql\d verlty"\hat 11\°stellaUon.mo~ts m11,11ifo~turur1111~ l1ulli~~fy 
$li11idlitds, 

l \t;;.· . .. ..,,...~, ,.,o.,;.:'~'":"V'tl';IU"''"""~ ";Y);r;\i1~9..\..;,,c~,e.~•,.S),f.kNT.n;',:u_'3'1.\,"IIJ.a.ll,~"n.r,.i,--..-.-e-............ ._a..~;.~ ,c"~;II.J.:t,l~ O-r~J.4ti,n~V...-~..:..:.._-."°"\"~.,l,U1.~ .. ,.i l.t't".•ef-!t: 

I.I_Jltl)ORM: & ~C.AlMI\NINI c:<>ttSU1:11Nlj l:NPINH.ltS: 
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SJr{lctumt:9.fou~.t.~;;Qi!~i~~rr.o·, iji)'.tfot~O:t ~·'rtf*JfO:e.si l11$pa.ct.:em:lo.surel6~1pdatlc;n, £M'i.i· 
coiist(1iclt~f1/IJt1lld/tis/.¢!ldut(1{0:s·tf\j~lt1t:01i=~.iiil-j1ilyli'lg,. . 

£.lepb-Jca_l 1111~ to;1tt<>Uyj~~n1s'.VerJ(Y,\11o;~de9\!lecy·onhi!!·n!ofor W!•t'riil. te~l~~ r,c11n1i~,1~11!~ ~l)tl_ 
th.e ;,j>'et~tltiil ~1)W~J 111itl s~·f~ty f1inh1t~s:fqr 1•atUn~;~ml s.to1~P.ln~-thrt~un11l-sttllii(1, 

·statfo1iP.l1,1n_ar h~~1;ect-ma~~tl11ft,11l~~$tt,oc~ion:of,1i~:~t~.tio1l,jiJ1>JJ1iJ; . 

.J>!ii~11hn::111nJill.o~U11t:NoQ.rv tl.Qld p~1:f'ormn11c(j·pf ·tM iJun,pllig;(?l!int 111lali1shhll 
iumn1f ~r,.fl!{.Yt$ qll~~~d :p,o_tf ~Jffiaricii1tj.i\~:the ~l)CCl!lc,d·j1or(~r1n·~·\.~.9,-b1tlitdJi)li -Ciip'll'cliv, 
:al~r.l1ara1tl1~oct,imd'11umpl11n. 11lifnt.a~lc1011cy, · 

l'raJilct 'Atci11,t111tt!),! co4dutt.fi.iln,l l))sl)~J!oil ~'(lt!_ieco)11J\W~<!efl:itcc9nt.l)ii~.ohl1ow~rk. 

t~t:f~illll,f>'t'ovldri a~l$l~hc~to:th,o ~1ty:1mil t<u1,u!tntl~u w.ltl,;t~_pn~t l<>Jµth'!te.i~•s~U1,tio,'f1m· 
l1ilorit,tiil.d ~o~ li1n:l\)l(!H~1=~· Jlis.11 os·9f ~)!ls.t1111UYi.l9i1)~ ll~!l 'blilil~iiiQ1\~1,1il'ovlijli11:, oplnlons:on,tlili· 
,Gm~llr~I COlll,~lQ~s:pt~P,qse_ti ·~v~!Jl~! ~i11l_fc,sol~JJ1gq1ii:ersuaj,1 te.~!~·l~al l~$~~s 'l)S:nc_o~ft/1 (n lltO: 
·'.fl.cit!; h• ~dc\l\lon_;:l$C£WIII nrovr.d.o s11c~lals~m1ortsc1Vl~s:ln tl)~:fletch,s l.1$t~'d bctdw: . 

C(1.11i7t,.f;;rchnnl¢h! Eilhj11eei·iSliffpgrt,,·~~t9lih:ij1\Jll!8)hil»-r.·for·fleJd·i:>~si,iv11t11>.n of ~19iiQ.ll 
lnvouy~r~dioaJi~cd~st11l~\l.t1iqiti>n;;i1111w~11 r,111np:lristp1Jat10,J,·st~t1¢.i\,pJiit».u°AiQMi1c 
m~:tidlaJIA1is;Jr.'111~ttttce'r, lit~tff 1J61IQtlr1,1tlllty ,enii~o1lbJes/ct1r.i:dutt$'.@°jld ,.v,e11Ulb.t!~~;,y~ t~m.­
t~i1sttl]~t1on;-~·11f,he11t,l~i1l'fecd ~(jl.!.lJ!lll.8,l)t !.ll~~ollatlo.i1s,.P~p.#Ei I\H·~(:!119oitll>)~:tir~oitsttllt{l~1) . 
. Jl~mJfor tlie'ce11ero1:co11l.ractor p):lifrtq'fl1.1~I ~c~911.ta.i~coy.f,~1;.i,nrqJc~(bv thlj;~!W,Ai.1 
.e#thMhill fo.u.r site visits anmee.Ued w Jleff orm tl1~ 'Y-Ofk. . 

$irt1t111_(tilt,11~tnonr~u.1,12or~. Fll!i))slf~~.'-~~G.iiie~r-f1>f t~t.d tii>'J~!V~~lp~· Qf'tQ\~tr«ctlc;;n~f:p\ltni> 
stiii101i :bulltlti1(i,~o,~)P.~1,Wif,5 · 1~~1U4f Q~'l!i9. r::e~~ rt:c~1ic~,ui ··sl.nb~ c"'u-,v~t~J1'n<I i'~11,ova~ln · fo~l 
i~~.ctlp~,. Qi1ll:$lf o yl$W(t<im n ,ol!ill:ef1dl1ieci"wlll.l>!! ne"ed~il--t~ AOV!Jr"thls·ln~p,«r.tlon, 

§a?icchnlcaf Entti11·eru:11~wsilnilco£, tl~il'WOtk-wlll ln~lutlo :,t1).°l:J1t~V~,1Ql1'0J)d .. ~~t.th\V,!)f:~ ' 
Jn(p~:c"qm:O_Q$.'eiyi\JlQil•Qf.fuaJonl!KCJl1/lltJQI\U1mlJfi11 ili:Cll$.tO,'tOllfltm,~·11~tl~ll't'\lrlPtC!!l~Oll\!ii'Otl 
•lt',CO)Jsi$[cntWltl.l";is~,i!h)p~loi_ls'(lii\il)l~l1ij« d.!,itli,g,1u1:desJ#it.· Qb~~ty~·at1d,.uJl.~lse,°(lo.\1!:$(iff'o11 .. 
Jn111sua1,.ques1lon~bl<i;·or·l.iifahtltlpnt<i'd'toll''*ilc!ltloJ.f$. ·00,i~f~.~~fj.lfi]j\~10{~~:illci~dW' . ,- . 
·tt!.!~l(!~Unt~~FJ\1M~es .y.,lll b:u ~ttoitda11c,; '~! 1n9ptJi\~;,-,or:rcis,P.Qnp1n·s t~\vnt~~ ~f !§: o.tt~l~i.i,liqh.u· 
1qyes~l~i,s,l$.¢a\y1Jl:.~l~o tratl<,th~:Wi>ffi·.~Q~I IJla,l.il\~!/\,.11lid;co1~~thU;,CliY cetor<.t~·ot:ir,spuctlori 
iand .t~st res(d~.;Ao· ~$~li11(if~<! ,tbt.e~·stto '~l~ltf •)'e;nt¢.~.t(ij fo·peJfonwfii.~ w!irk.,-li~v,~v~r 
~clcJ1t1Q11~1.s11~v1sJts.'i'!i~v.;lib.ri!!~l!~il,, . . · 

• .• . i:-

l:lee1rlc11l 't;.ngl1ioet11i'i\·S1tjji)tii'$~Jn.s111Mfon:of 1;9tjU(ilr.ii>u\lni, e«1ilpmcnt ('lllChOrl!llO,. ~OJ)\r9l a'ild: 
:4i~~,h!\fiton j>an~b:01ifl~fo:iitlo11 ;intl ele_ctrlt1.11 svJ!t~1uc11t WI.ii i,c,:p~r.ft,f1M~l Also ·111c!!IP.!!d'lll 
'tljls:t~_skwlll:bo;t()_.iJ\si!1,a 'th~:9lnW!Ciil.for ''.~r~'111JaJ1ihW!~.fc;>.r,11ov..,~r.c.01nn.1t1,W-'4!ln:~tJJcaJ s1r1vlte 
:~oiiije~IltiJ.i .•. ·T~!i .$ttc:WIJs qy:t111roJ~c\rl~I 11ii11fl10.e'r'aiid''cWn·~.rfi'Ji1~i:f arti esill)lQte<J:,to,b~ 
:n~·ododJi>r:thlS''~~po ~fWqr,lt;· · 

t :-= · "'"'l""'-:'-~f~,!&c,;,,1:n*....:,,t.¥C:,)o:;:rlz-~.!"i,~1,..:u~.c:.:;;,:;,,t:i~~-~"Pr1M.-}~~~~~ ... "~, ........ o-.,."'~~· .. -......~U-Jlt"1\:n tl'lo:~ .. ;o,b,....:u,.~~~,.(j-·,1:,._, .. , ~,._~,;? 1 

1 lll!tiMrr-it sPJ!.t.MilN11)11 ~1.li/s.1irriN'o r:NcirN~r:irn 
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.~$$UlllP.t~l1~: ·iM~\taqhti«.,to~fo&tl\riritil ls fiased o•l ~11'8·~~jo1i(hco11it1:d.cUi>.n 1>er1ga, lho·«:0st 
:t!SJl!llli)tjp\1~.oro'.prt$eJ1tei°f bciloW! . , , 

• L$C~~.s. M(iin~or.lnc fospQ.tllQll work:Wlll:,h>tll.16 visits 
0 Elettt(c~I CJ!&)1,eitlnci!l$ilj)Ctll)b (l;J1~),wlll:Jot~t;.;, ,v1slls ' 
· • C3eoJ~rcfollca! tt.1113J1~erl~B. l!Upe~tron (~~~) w.llrtotal 4-il•l\i 
o lhn field stnrtup Md toi;Unu ,,1t>POl't".\vUftnU4de 11il ~sc;r:_ unulncnr 1111d·e1ihfoctrfolil7SCfll>/\ 

·.o.nijlnner for nn ll·hourfa.ctol'/:Yllt~~ssteJ.t, nli.~ ?., M101ir l)il!~'ll'~t~t10,_1 stnr:t•up test<lavst 

.ni=p; "L/s.t .the Prc;,jirct Ma11.r,!Je'r ~iliH<ey PrQJ~ct:Sto/f Who wlll b/t.as,1i,11e,cl to the ,,r~Jcct."" 

l~CE hns . 11s~·e~J~l.a« Ii 'tonin iif protessio1i'11I~ ,with. 1h~ ,s1>Qc!flo !lXPifi't!s.~ In hvd,otcolocv, well 
-dil'$1Bll, l)Ull\p· .s~tfon· design; ·;ttuctu~~f .ci!!~Tjl!)1 i!il~J:lrJc.til• ~tifi'.ols 011d 111.stfUl~~iltetion, Jin(i 
-c~uistruc.Uo11 ov.crst.~ht n~ccS$_1!fV to onswe. tlit!·-tl!tcqss 9.f th'e· wa1,1ut ~r<>vc nntC Moln-Av~nue, 
Nlh'IJ> ,S(otlgn:'J>rc:iJe~t. LSCI:' h!!s ~S$8ll)l>.l11q I'\ J1roJcr,t. tm1tn that lndudes ·enutti·ecr$-tl,1nf. Mvo. 
worked toget\iet ·eJ a tt!~h) .{p_r ov~r 20 fcJirs- on well, pump statlo~, 1111~ ~le~t(ltt1l 
/lnstnime11tntlon prpjc~ts slh1flnn~·thc Wqlllllt Grove 111\d•Moln AV!!nue P\U'l'.iP StntlQO 11r0Jc.ct, 
Thc lfoy-11rQJ~ct t~i\n'J ll\l,m\,IJbr~ Jncluclo l,S<:E's ll\O$\.t1llporlenced sc_lilfir a_(id 1>r0Jo.ct stnff O)Jt'-i>iir 
stih·CC)ns.ull!ll\\$ f~r-\11(! · eln¢.trlcnl :(~lectl'.lc~I j>owcr sxsiam~) _an~I lffrUt!\iral ~Wllllnm Merk<il &, 
Ass9~\a!il$) co~'."H"lin_e.!'11~ of -th~ _1>r<iJ,oct. 'fhe co1m1telo_ 11st o.f.~Q~~~ Sl!~~O,llSllll'a~~s Is P.~ov.llloll hi 
S~c1Jpt1 C.-.~clow, fl.11.0.'l'jJao,zntlt111nhl111rt f~r thc·lSCE tcanrJs-m·pvldclJ below. Jhc !,SC~ keyteo,n 
,1\\,~~ll).lll'.$. it.f~_l!S follij_ws: 

1fJrofect /iAcm~qcr ml'il'itrlmary Co11tact 

Joi,.11. P.,.F,itiltott,_ P,t!., Prli1c!1>al E11f,n1oer, ~roJoc~ Mahr(ui:1·--.Mi', F!!W.~atfhPs :3) years ox1>edc11c:o 
:111 \v~ter roso\lrce O!'Qlnoorhig am.I ls. LSCI:'~ l'lrh_1clpal .l:lig1t1ei1r •. Mt, Fawcett h11s b~el\ n .llcf!n.r.c;sl. ., 

. Ciillr<~rn\ii .llrofosslo.11111 CIV!I ~!)~1!\11~\· sll\C(I· J,},aG. ·M1', f11v,cett's:e11te1\sl11e experienc~, g~lt\e~rtroiij' 
hundrc~s of w11tc1· rcsourc;c prr,>J11.cts t11rouelio.llt.Cilllfornl~- lndu<)es: p.repnrnf{oo ~f-d~~lgn.1ilruis· 
-Ol!d ~·11eclflc{ltlo.11s .f(!i'. weir m1m1c1paJ. i>llJriJ> $.\atlons '(Cui• both s11bn1.ors.U>lb a11U IU1c~_hoff \Y~I 
·p111nps}, PJ}lO.llll~ and ~t/itt0:1,1.;j1.l~ln~ $:~otrols, lro11,11d !l'llln8u1Jfl'.So i'im.u.vnl m\llSi .th~i)ilt'nl f~ed" 
equ,l1une1.1t lhich1~1na 91Hltp ~hloclJ\e 1jeq,irall~nl, ~9UW $\to 1>11nr~v.t1nimfs nnihvllti'lt supply 
well per.1iilUt_n~:1i1(6.tl(lldl_ie ·sw~co. M,r, t,~wco~~.t.urre!ltjy:~qry~f t}$_ ~.t<>l~¢l: 0)11n~w-.on sov~itl 
wiill ;iu)nii> ~l~\loJ\ projects .and h11s sc1\led ~s :1m1Je<1tn1q1w1iet .for.-,scv:et.al prev\oi.i,.:¢1W-puo11> 
:Jl'i1tJ01)")>r~)o.e~ 11s.w,cff'as 11.umerou~ tilhcr .~111,,ll~f 1rr~Jf!tt~. \hr9usho\lt tho.-:st;ita of:Cnllforhla,·, 

,Mr.· 1:awc~tt-wll! ,be .ti1e d~sl,gn.lit!!d. lir~J~til · MA!lPBei· Md pl'Jroiuy c~n\o;ct for the Wa)ntlt ~r<>ve 
11i\d Main AVOJI\I~ ,P..\l~J~ !s~~·i~,, l~roJoct; .,Mr. F11\9cotl-:wlll dtow, ft$ 11etoss11ty, -~(C;>hl;lSCHt~fhp, 
-enecllvolv meot tlfc· t>r9l<ii:t ~e,1~t1.M~. 'Mr .• 'ffi\v.coti h_a~ ·r~\,cnte,llv domo11~trpte.d :tha't he 
:ppsscss.<is tho .s~Uts:et. to ,1'iliui11~9 an·tt linp1P111011t the·. pro}ircr~i to!rii»'Uht.~ate effciill~t!IY, 1>te1>ilrc 
'lechn\c~I reports, l)i\~. hiforf11~~ lli1d coQr,,u,ate 1111 work with 11\e CI\Y.S 11roJ.cct m,01111&~1', ~•th· 
.c<i_11sul~t1t11.s·a11d rcuul~tbry ~n.cl •P..et,1i1l\tl11g.11n~nclcs. Ar. PtgJect M~t\nger, Mr. Fow~alt wlll el\Sure 

..... ,\..t..·•1:.,1,th,.;.. ,~•)lt-,;,,o:..~11.-,,·.1,.i~.=!.1,?.t,~~~~,,7-.:.~~'f'~.-'l'~~t:,.,---!....,.~ .. ,,~~,;r.ult.-!• .. ,...;,c.~•, .,•w..r,t..w-a,!#'ot~l•t.-."""',"·" 

.1.Liui'.tcuii:r: r, ~cl\1:NJ1\NIN.1 c:o.N~Ol.1'1No tiNclN\:rli~s · 
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:Exhibit.» 
S~h~4we ofComperrsittion ·Rates 

•i---'-'--"'-'--~...;..;..=a:::-..,.,,~.=-.,"" .. " ..... "=-----........ ---~=----=--=-,.;;;,...._,__,-., ___ ~_ ...,, ... :.- . ------, 
LYlliitJRRF AN1i StJAIJMANlNl 

.. COJVStfLTif!ClEN/1.iNBi~~ 
·-s.11iiJ!JJi.S}t.s.riiEifrr 

'fit'()·.· Oiil.A.N.i; c. \ijff::1i~ifa.'if11.~r "' 9.j_i __ ,.,:~, ,.r -.1 
" • ~ , ,., , ' . :r~:1.~-Y~ . "~·¥ 

'J¢J1Pl)'(!f;IJiCFFHB~-·-P.N~l!j.(il11_dJ!fl'.<1.A'Nb-P.iiJt»,~i!fiV:l.4~" . . - . . 2-Qis 

J!J:9/!f~fo.m,1: ~. .: . 
. Se11il>1"P.ili1c.Jpnf 

ffN11clp9f"ft'efc..ts.tfllia.l 
'P-1,i)j~CI J.{anagcl' 

. ~~1jlilj\f1uf e~}iq.1i~l 
fl~Jfcl P~'tjfe;,#o,rtgl 
.!Jtiijf'P,:o/e,r~·lq1inl 

~!?Mm: 
$} 9,Sllit · 
$ tfl)(l,1;, 

. $1'1:2lhr:: 
·$}30 ,o. iiriJ;i•r " 
$.ll;~t~4~Bii:i,; 

.rccti11fc.ul:: .,,.!~::::.<:.:..;=,;;.;_,._-__:.,._ ____ ~--'-----\J---._.;.-,-....;...., __ ~'"--'-- . .;.:--...:"---'=~-----1 

iJ11gi11eetJi1g··111~1>:¢cf~i· 
tpgl,iff,1*iAstfjt<11.,1. 
.rcc/liilc.im,, 
ACAl)ii!>~if.Jf1.ig 

, ;-. 
; 

i.$42~ (!> f~l#r, 
-$19111,,\ 
~9Slliri 

$.fl0//11·: 

.,___,:..... _ .,;;:..'.l~Vo:ct"ii.·.=.'il.~'R.;:,;1'o,.,,c,,,,.e.s;,:;il:.:.,n~~·'-'·C.,,,.-·1c""· :r._,_,,""ct!!!, '"-'' ...... . - •.. ,.,.,., .,-, ,,.., ___ ___ ..,._ ....,_..J.~ . , . .,.. -~----'----.,-..----,.--c-..,.....!·~~'- ~::.t?.:::.'111~·1.'.:...- i 

#*.~•-•-+'.• .... 1-------~,_..,,...,.,..--,-~,.-..,,.--,,,-=-'--'--..;....:,;......... __________ --'' "-'-·--=- - "-'-'-----'--'-"--.'-----~ 

t(alilcte 'flsci . ,$ .,O.S5/i111. 
- s11iit.1Nrc11i;:e, -. ,•,,.,;, 

Cost-1N1ts l-5% . . ; ,: · .. . "= 
.Gr¢iril irni11,(u.;S(l111Jili1t~E9_1(QJ1!1Clll 

;lliicltufe.t· QJj_,M,u,r.J . . 
·s.'tio.bM,,~ 

-
_P.ro(cs~~~li11.fox Tecb1~{.t:<fT.Tcrsti1>to,1v.· 200·~10JResi_1iim:IWes 

µ..,R=;,CU,.;.,.ll.:,,llS:,.,le2eil~:1,!:;~c~)1;,.!,11:::lc~nt:.,:O::;,:,\l~c,:.!.;l:.:i:ilfl:;:8:;... . ... - ·..:.··--· """"-'--'-~--'-"-'-1-"-=~-=----<-~-'--.;;:.._~l~S0::,:%~0·.~ofi:cz,'RJ~1ifni::Jlatd& 

omstde·S1J~vfct.~IP.Mr«/s; ... . ., . . _ . . ·.Cbstl!.l11s is%., 
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. !·. , . 
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·-FH·-1-t+·· · - " ~ .·. _. " · . ,, ,,_,-:.· . a , 

' . 
·'' 

. ,;lt~:iJl . ·I i·i ·. i ·t·t. ill . Ui1i,1:; ll~· ·. ,§ .• ,.i~I 

ltti.,
1 
.. :~1-{ ~ t'\!1· ·. ! l;f ,,,Jt. !l:f~tri lf! . '11,t!J ''* r,U: · ·~ :;· · f ili', · ifil ~,~·:~ 11JS-.l.! ~ li,i! ,S.;,\. 

ilflil j . :S f!j . , r, . :n li:U~~_J I .H'i . :,Jlj 
: . . .. . : · . I 

HM f ii · :a f,s J .§'I t ·H ti it t H : ' .iH lJ ti' 

·· !, ~Hl!i i t,:r!· h:hhl h:i. ·~1-~ ii ·11!:hH~ ftl .J:t 

·., 
,•'. 

: · -: ·1·.r r::~ l 11 . i{! · : '.~··1 s]:I. jl. _: l{-:1 .t:l 1 ~ tr} ' f 1.1.f tH :1.14: ~ ·1:l:11·. 
- I " f j ~ ! ii I .. 't --~ . . , , . , fj; 

: , .. 1 .. i-;· 1·+ H .. : 1~·~\~ ~f'.l:\1'J~i:lr.!~1~.!=t~i'.1~·=~h~ ~ ·"1~1111~\~l~l~;,!:~i~M~ ~!t .~ ~·.i11_:~11. . .. ·~-
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Donald Larkin, City Attorney 
APPROVED BY: City Manager 
 

FIFTH AMENDMENT TO AGREEMENT WITH LEONE AND ALBERTS 
 
RECOMMENDATION(S) 
Authorize City Manager to Execute Fifth Amendment to Legal Services Consultant 
Agreement with Leone and Alberts for Litigation Services For a Total Not to Exceed 
Amount of $170,000. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
  
 
 
REPORT NARRATIVE: 
The City Attorney recommends amending the existing contract with the law firm of 
Leone & Alberts to extend the term to June 30, 2019 and increase the total not to 
exceed amount to $170,000.   
 
The City hired the law firm of Leone & Alberts to represent the City in litigation with a 
group of hotel owners seeking to prevent the development of a new hotel. The current 
litigation is now pending before the California Supreme Court. This contract amendment 
will extend the term of the agreement through June 2019, which will allow Leone & 
Alberts to continue representing the City in the litigation. In addition, we recommend an 
increase to the total not to exceed amount to $170,000 (an additional $30,000).  
 
The additional funds will be used if the Supreme Court orders further proceedings in the 
hotel litigation. In addition, we anticipate the need to consult with the firm of Leone & 
Alberts on other litigation matters that are not covered by our pooled liability network, 
including new threatened litigation from hotel owners. 
  
COMMUNITY ENGAGEMENT: Inform 
Consideration of this action by City Council has been duly noticed and posted as 
required by applicable law in order to inform the public of this matter. 
 
ALTERNATIVE ACTIONS: 
The City Council could deny the contract amendment and direct staff to defend the 
lawsuit using existing resources. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
The original contract with Leone & Alberts was entered into under the City Manager's 
authority with the compensation amount not to exceed $45,000. In April 2016, the 

8

Packet Pg. 225



 
 

contract was amended to add an additional $30,000, and in November 2016 to extend 
the term of the agreement to June 30, 2017. A third amendment, approved on June 28, 
2017, increased the not to exceed amount by $20,000, for a total not to exceed amount 
of $95,000 and extended the term by a year to June 30, 2018. On December 20, 2017, 
Council approved an increase of $45,000 brining the total not to exceed amount to 
$140,000. 
 
FISCAL AND RESOURCE IMPACT:  
There are sufficient funds in the City Attorney’s budget for outside counsel to pay the 
additional $30,000. 
 

CEQA (California Environmental Quality Act):   
Not a Project:  Approval of this contract amendment will not result in direct or indirect 
physical changes in the environment. 
 
LINKS/ATTACHMENTS: 
1. Leone & Alberts - Litigation - Hotel coalition 5th Amend - 6-20-18 
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FIFTH AMENDMENT TO AGREEMENT 

LEONE & ALBERTS 
 

This FIFTH AMENDMENT TO AGREEMENT is entered into and becomes effective on 
______________________ (Effective Date), by THE CITY OF MORGAN HILL, a municipal 
corporation, ("CITY") and LEONE & ALBERTS, a California professional corporation 
("CONSULTANT"). 

RECITALS 
 

The following recitals are a substantive part of this Agreement: 

1. This Fifth Amendment to Agreement is entered into based upon the action of the Morgan 
Hill City Council taken on _________________, ______, 2017. 

2. The CITY and CONSULTANT entered into that “Consultant Agreement” made as of 
February 3, 2016, for consultant services for a maximum compensation of FORTY-FIVE 
THOUSAND AND NO/100 DOLLARS ($45,000.00) (“CONSULTANT AGREEMENT”).  
 
3. The CITY and CONSULTANT entered into a “First Amendment to Agreement” made as 
of April 27, 2016, under which the maximum compensation under the CONSULTANT 
AGREEMENT, as amended, was increased to SEVENTY-FIVE THOUSAND AND NO/100 
DOLLARS ($75,000.00). 
 
4. The CITY and CONSULTANT entered into a “Second Amendment to Agreement” made 
as of November 29, 2016, under which the term was extended to June 30, 2017. The maximum 
compensation was not increased. On June 29, 2017, the CITY and CONSULTANT entered into 
a "Third Amendment to Agreement" increasing the maximum compensation to NINETY-FIVE 
THOUSAND AND NO/100 DOLLARS ($95,000.00) and extending the term to June 30, 2018. 
On December 21, 2017, the CITY and CONSULTANT entered into a "Fourth Amendment to 
Agreement" increasing the amount of compensation to ONE HUNDRED FORTY THOUSAND 
AND NO/100 DOLLARS ($140,000.00). The CONSULTANT AGREEMENT, and the First, 
Second, Third and Fourth Amendments thereto are attached as Exhibit “A” to this Agreement. 
 

AGREEMENT 
 
THE PARTIES MUTUALLY AGREE AS FOLLOWS: 
 

1.   Amendments:  All terms and conditions of the CONSULTANT AGREEMENT, as 
amended, as attached as Exhibit "A,” shall remain in full force and effect; except that the 
following amendments shall be made as set forth below:  

 
A. Paragraph 1 shall be amended and replaced in its entirety by the following: 

 

"1.  Term of Agreement.  This Agreement shall cover services rendered from 
January 21, 2016, until June 30, 2019. The City Manager is authorized to extend the 
term of this Agreement for a maximum period of one year. Any such extension shall 
be in writing and signed by both parties to this Agreement." 
 
B. Paragraph 4.1 shall be amended and replaced in its entirety by the following: 
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"4.1. Amount. Compensation under this Agreement shall not exceed ONE 
HUNDRED SEVENTY THOUSAND AND N0/100 DOLLARS ($170,000.00). 
Compensation shall be on an hourly billing rate, which rates are set forth in 
Exhibit "B," attached hereto and incorporated herein by reference. No rate 
changes shall be made during the term of this agreement without prior written 
approval from the CITY. Services or work performed in excess of the total 
compensation set forth above shall be at no cost to CITY. 

If the City Manager extends the term of this Agreement for up to one year 
pursuant to the provisions of Section 2 above, the City Manager shall have the 
authority to increase the maximum compensation allowed to be paid to 
CONSULTANT during that extended term period, so long as City Council has 
appropriated sufficient funds therefor, the Parties mutually agree to such amount 
in a writing signed by both Parties to this Agreement and provided further that in 
no event shall such maximum compensation allowed for the extended term 
exceed 105% of the maximum compensation allowed to be paid to 
CONSUL TANT for one year of service during the initial term of this Agreement." 

2. Conflicts. In the event of a conflict between the terms and provisions of this Fifth 
Amendment to Agreement, or any earlier amendment, and the terms and provisions of the 
CONSULT ANT AGREEMENT, the terms of this Fifth Amendment to Agreement shall govern 
and control. 

TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS: 
(1) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT; AND 
(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR 
ASSISTANT TREASURER. 

ATTEST: 

City Clerk 
Date: 

APPROVED AS TO FORM: 

City Attorney 
Date: 

2 

THE CITY OF MORGAN HILL 

City Manager 
Date: 

LEONE & ALBERTS 

By: 
Title: 
Date: 
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EXHIBIT  "A"

FOURTH AMENDMENT TO AGREEMENT 
LEONE & ALBERTS 

l'Zv-o~ - t(p-a/ 1 

This FOURTH AMENDMENT TO AGREEMENT is entered into and becomes effective 
on l"L /z i lf1 (Effective Date}, by THE CITY OF MORGAN HILL, a municipal 
corporation, ("CITY") and LEONE & ALBERTS, a California professional corporation 
("CONSUL TANT"). 

RECITALS 

The following recitals are a substantive part of this Agreement: 

1. This Fourth Amendment to Agreement is entered into based upon the action of the 
Morgan Hill City Council taken on UJ:~ , :)o , 2017. 

2. The CITY and CONSUL TANT entered into that "Consultant Agreement" made as of 
February 3, 2016, for consultant services for a maximum compensation of FORTY-FIVE 
THOUSAND AND N0/100 DOLLARS ($45,000.00) ("CONSULTANT AGREEMENT"). 

3. The CITY and CONSUL TANT entered into a "First Amendment to Agreement" made as 
of April 27, 2016, under which the maximum compensation under the CONSUL TANT 
AGREEMENT, as amended, was increased to SEVENTY-FIVE THOUSAND AND N0/100 
DOLLARS ($75,000.00). 

4. The CITY and CONSUL TANT entered into a "Second Amendment to Agreement" made 
as of November 29, 2016, under which the term was extended to June 30, 2017. On June 29, 
2017, the CITY and CONSUL TANT entered into a "Third Amendment to Agreement" increasing 
the maximum compensation to NINETY-FIVE THOUSAND AND N0/100 DOLLARS 
($95,000.00) and extending the term to June 30, 2018. The CONSUL TANT AGREEMENT, and 
the First, Second and Third Amendments thereto are attached as Exhibit "A" to this Agreement. 

AGREEMENT 

THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. Amendments: All terms and conditions of the CONSULTANT AGREEMENT, as 
amended, as attached as Exhibit "A," shall remain in full force and effect; except that the 
following amendments shall be made as set forth below: 

Paragraph 4.1 shall be amended and replaced in its entirety by the following: 

"4.1. Amount. Compensation under this Agreement shall not exceed ONE 
HUNDRED FORTY THOUSAND AND N0/100 DOLLARS ($140,000.00). 
Compensation shall be on an hourly billing rate, which rates are set forth in 
Exhibit "B," attached hereto and incorporated herein by reference. No rate 
changes shall be made during the term of this agreement without prior written 
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approval from the CITY. Services or work performed in excess of the total 
compensation set forth above shall be at no cost to CITY. 

If the City Manager extends the term of this Agreement for up to one year 
pursuant to the provisions of Section 1 Term of Agreement, the City Manager 
shall have the authority to increase the maximum compensation allowed to be 
paid to CONSULTANT during that extended term period, so long as City Council 
has appropriated sufficient funds therefor, the Parties mutually agree to such 
amount in a writing signed by both Parties to this Agreement and provided further 
that in no event shall such maximum compensation allowed during the extended 
term period exceed an additional five percent (5%) above the compensation 
allowed to be paid to CONSUL TANT during the initial term of this Agreement. 

2. Conflicts. In the event of a confl ict between the terms and provisions of this Fourth 
Amendment to Agreement, or any earlier amendment, and the terms and provisions of the 
CONSUL TANT AGREEMENT, the terms of this Fourth Amendment to Agreement shall govern 
and control. 

TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS: 
(1 ) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT; AND 
(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR 
ASSISTANT TREASURER. 

Am,sr/ ,.--c±:== 
Ci~~ 
Date: J-z / z I } 1'1 

APPROVED AS TO FORM: 

(}/(f!fk4 ~ 
City Attorney 
Date: J,} -d /- I~ 

2 

City Ma a 
Date: \2-2-l-\ :J 

L~~ z= 
~ - -
Title: fr~ . . 

~ :Ji~ 
Title: !:::~'# 
Date: -t-24-y_/_a_ 
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THIRD AMENDMENT TO AGREEMENT 
LEONE & ALBERTS 

/1 &--04- I & -( J IC, 

This THIRD AMENDMENT TO AGREEMENT is entered into and becomes effective on 
, 11/lvt,L., z_q ,7,4 11 (Effective Date), by THE CITY OF MORGAN HILL, a municipal 

corporation, ("CITY") and LEONE & ALBERTS, a California professional corporation 
("CONSUL TANT"). 

RECITALS 

The following recitals are a substantive part of this Agreement: 

1. This Third Amendment to Agreement is entered into based upon the action of the 
Morgan Hill City Council taken on . I (,1 v-1 1, , -2...ff , 2017 . 

..... J • 

2. The CITY and CONSUL TANT entered into that "Consultant Agreement" made as of 
February 3, 2016, for consultant services for a maximum compensation of FORTY-FIVE 
THOUSAND AND N0/100 DOLLARS ($45,000.00) ("CONSUL TANT AGRl;EMENT"). 

3. The CITY and CONSUL TANT entered into a "First Amendment to Agreement" made as 
of April 27, 2016, under which the maximum compensation under the CONSUL TANT 
AGREEMENT, as amended, was increased to SEVENTY-FIVE THOUSAND AND N0/100 
DOLLARS ($75,000.00). 

4 . The CITY and CONSULT ANT entered into a "Second Amendment to Agreement" made 
as of November 29, 2016, under which the term was extended to June 30, 2017. The 
CONSUL TANT AGREEMENT, and the First and Second Amendments thereto are attached as 
Exhibit "A" to this Agreement. 

AGREEMENT 

THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. Amendments: All terms and conditions of the CONSULTANT AGREEMENT, as 
amended, as attached as Exhibit "A," shall remain in full force and effect; except that the 
following amendments shall be made as set forth below: 

A Paragraph 1 shall be amended and replaced in its entirety by the following : 

"1. Term of Agreement. This Agreement shall cover services rendered from 
January 21, 2016, until June 30, 2018. The City Manager is authorized to extend the 
term of this Agreement for a maximum period of one year. Any such extension shall 
be in writing and signed by both parties to this Agreement." 

B. Paragraph 4.1 shall be amended and replaced in its entirety by the following: 

"4.1 . Amount. Compensation under this Agreement shall not exceed NINETY-

1 

EXHIBIT "A" 
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FIVE THOUSAND AND N0/100 DOLLARS ($95,000.00). Compensation shall be 
on an hourly billing rate, which rates are set forth in Exhibit "B," attached hereto 
and incorporated herein by reference. No rate changes shall be made during the 
term of this agreement without prior written approval from the CITY. Services or 
work performed in excess of the total compensation set forth above shall be at no 
cost to CITY. 

If the City Manager extends the term of this Agreement for up to one year 
pursuant to the provisions of Section 1 Term of Agreement, the City Manager 
shall have the authority to increase the maximum compensation allowed to be 
paid to CONSUL TANT during that extended term period, so long as City Council 
has appropriated sufficient funds therefor, the Parties mutually agree to such 
amount in a writing signed by both Parties to this Agreement and provided further 
that in no event shall such maximum compensation allowed during the extended 
term period exceed an additional five percent (5%) above the compensation 
allowed to be paid to CONSULT ANT during the initial term of this Agreement. 

2. Conflicts. In the event of a conflict between the terms and provisions of this Third 
Amendment to Agreement, or any earlier amendment, and the terms and provisions of the 
CONSUL TANT AGREEMENT, the terms of this Third Amendment to Agreement shall govern 
and control. 

TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS: 
(1) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT; AND 
(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR 
ASSISTANT TREASURER. 

APPROVED AS TO FORM: 

--=-~ --
City Attorney \ 
Date: 0 2..5 ) L O\ l 

2 

C\llv i ~ TutneV" 
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SECOND AMENDMENT TO AGR.EEMENT 
LEONE & ALBJ:RTS 

This SECOND AMEN.DMENT TO AGREEMENT is entered into arid becomes 
effectiv~ on NL'NtW\\JW V.i ,·l,b\1..p (Effe.ctive Date), t)y THE CITY QF MORGAN 
HILL, a municipal C9rporation, ("CITY") and LEONE & ALBE.RT$, a California:professiona_l 
corporation ("CONSULTANT"). . 

RECltALS 

The following recitals are a ·substantive part of this Agreement: 

1. Thi's Sec.and Amendment to Agreement is entered into based upoi1 the-action of the 
Morgan Hill City Council takeh on April 20, 2016. 

2. The CITY and CONSUL TANT entered into that uconsultant Agreement" niade as.of 
February 3, 2016, for consultant serviees for a maximum comp~nsation of FORTY FIVE 
THOUSAND AND N0/100 DOLLARS ($45',000.00) (uCONSULTANT AGREEMENT'} 

3 . The CITY and CONSULTANT entered into a "First Amendment to .Agreement" made 
as of April 27, 2016, under which the maximum compensation under the CONSUL TANT 
AGREEMENT, as amended, was increased to SEVENTY FIVE THOUSAND AND N0/100 
DOLLARS ($75,000.00). The CONSULTANT AGREEMENT and the First-Amenchnent 
thereto are attached as Exhibit "A" to this Agreem.ent. 

AGREEMENT 

THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. Amendments: All terms and conditions of the CONSULTANT AGREEMENT, as 
amended, as attaGhed as Exhibit "A," s·hall remain in full force and effect; exc~pt that the 
followin~ amendments shall be ma~e as ~E?t forth below: 

Paragraph 1 ,shall be amended and replaced in its entirety by the following: 

"1. Term of Agreement. This Agreement shall cover seryices rendered from 
January 21 _. 2016, until June 30, 2017. The City Manager is authorized to extend 
the term of this Agreement for a maximum period of one year. Any such 
e>qension shall be in writing and signed by both parties to this Agreement." 

1 

EXHIBIT"A" 
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2·. Conflicts. In ·the event of a conflict ,between the terms and provisions of this . 
Second Amendment to Agreement and the terms and provisions of the CONSUL TANT 
AGREEMENT, the terms of this Second Amendment to Agreement shall govern and 
control. 

TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS: 
(1) .CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT; AND 
.(2) SECRETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR 
ASSISTANT TREASURER. 

A"f'T,'ff'r:~ ~~ 
. cA'l:J ~ 

D-ePvi fv( City Cl~rk l// 2 1. Date: JO_/V 

APPROVED AS TO FORM: 

fuv ~ ~ 

2 

THE CIT~N HILL 

City Manager 
_Date: 

By: 
r1,1e: 
Date: 
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FU~ST AMENDMENT TO AGREEMENT 
LEONE & ALBERTS 

12.~-o~ -r1ro11 

:{/ Thjs FIRST AMENDMENT TO AGREEMENT is entered into and becomes ~ffective on 
Z1 //If (Effective Date), by THE CITY OF MORGAN Hill, a municipal 

corporation, ("CITY") a.nd LEONE & ALBERTS, a California professional corpor~tion 
("CONSULT ANT"). 

RECITALS 

The following recitals ale a substantive part of this Agreement: 

1. This First Amehdrpent to Agreement 1s entered into based upon the action of the Morgan Hill 
City Council taken on 4:fJ (( ( , .-:W>. 2016. 

2. The CITY an~ CON$ULTANT entered into that ··consultant Agreernent'1 made as of 
February 3, 2016, for c<;>nsultant services for a maximum compensation of FORTY FIVE 
THOUSAND AND N0/100 DOLLARS ($45,000.00) ("CONSULTANT AGREEMENT"). The 
CONSULT ANT AGREEMENT is. attached as Exhibit "A1

' to this Agre-ement. 

AGREEMENT 

THE P.ARTIES MUTUALLY AGREE AS F0LLOWS: 

1. Amendments: All terms and conditions of the CONSULT ANT AGREEMENT. as amended, 
as attached as Exhibit "A," shall rei'.nain in full force and effect; except that the following 
amendments shall be made as set forth below: 

Paragraph 4, 1 .shall be amended and' replaced in its entirety by the following: 

"4.1. Amount. Compensation under this Agreement shall not exceed SEVENTY FIVE 
THOUSAND AND N0/100 DOLLARS (S75,000.00). Compensation shall be on an hourly 
billing rate, which rates are set for.th in Exhibit "B," attached hereto and incorporated 
herein by reference. No rale changes shall be made during the term of thi's agreement 
without prior written ~pproval from the CITY. Services or work performed in excess of the 
total compensation set forth ,above shall be at no cost to CITY. 

If the City Manager extends the term of this Agreement for up to one y~ar pursuant to the 
provisions of Section 1 Term of Agreement, the 'City Manager shall have the a1.1thority to 
increa_se the maximum cornpensciti9n ·allowed·.to be paid to CONSULT ANT during that 
~xtended t~rm period, so long as City Council has appropriated sufficient funds therefor, 
the Partie~ mutually agree to such amo1:mt in a writing ·signed by both Pa·rties to this 
Agreernen.t and provided further that in no event shall suc.h maximum compen~tion 
allowed during the extended term period exceed an ~ddilional five percent W>io) above 
the comperis~tion allowed to be paid to CONSUL TANT during the initial term of this 
Agreement. 

Exhibit".A" 
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2·. Conflicts . In the event of a conflict between the terms and provisions of this F.irst 
Amendment lo Agreement a('ld 1he terms and provisions of the· CONSULT ANT AGREEMENT, the 
terms 6f' this, First Amendment \o Agre·ement shall govern and control. 

TWO SIGNATURES ARE "REQUIRED FOR CORPORAnoNS: 
·(1) CHAIRPERSON OF THE BOARD, PRESIDENT, OR VICE PRESIDENT; aNQ 
(2) SE9RETARY, ASSISTANT SECRETARY, CHIEF FINANCIAL OFFICER OR ASSISTANT 
TREASURER. 

APPROVED AS TO FORM: 

2 

day:­
Tille: 
Date: 

'lfn/lc~ 
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CONSUL TANT AGREEMENT 
LEONE & ALBERTS 

. THIS AGREEMENT _i~ made t_his ~ .. J day oJ f<.IDV\lt:4:) , ~016, by lhe CITY OF 
MORGAN HILL. a mur11c1pal corporation, ("CITY'1), and lEONE & ALBERTS1 a 
professional corporation .(''CONSULT ANT"), 

RECITALS 

The following re·citals are a substantive part of this Agreement: 

1. This Agreement Is en'tered into pursuant to City of Morgan Hill City Manager's authority. 

2. CONSULTANT is qualified by virtuo of experience, training, educaHon, and expertise-to 
.accomplish these services. 

AG REEM.ENT 

THE PARTIES l,v1UTUALL Y AGRE.E AS FOLLOWS: 

1. Term of Agreement. This Agreement shall cover se,vices rendered from Janualy21, 2016, 
until December 31, 2016. The COy Manager is .authorized to extend th.e terin of this Agreement fora 
maximum period or one year, Any such extension shall be in writing and signed by both paf'1ies to 
!his Agreement. 

2. Services to be Provided. The services lo be performed by CONSLJL TANT shall consist of 
the follO\vlng: litigation services. 

3 . Compliance with Outside Counsel Retention and Billlng Policy. CONSUL TANT agrees 
that ii will .abide by the ·outside Counsel 'Retenlion and BIiiing Policy allached hereto and 
incorporated herein as Exhl\)it \'A.'' 

4. Compensntlon: CONSULT ANT shall be compensoted as follows: 

4 .1. Amount. Compensation for all services, lees and expen$e~ under lhis. Agreement 
shall not exceed FORTY FIVE THQU~AND AND N0/100 DOLLARS ($45,000..00). 
Cornpens111ion shall be on an hourly billing rate, which rates ;ue set forth in Exhibil 
"B ," allach~d hereto and incorporated herein by reference. No riite changes shall be 
made during·llie lerm of this agr!3ement without prior writlen approval from th_e CITY. 
Servic~s or work performed in excess of the totai compensation set forti1 above shall 
be at no cost to CITY. 

If the City Manager e)llends the term of lhjs Agreement for up to one year pursuanl 
to the provisions of .Section 1 above, the Cily Manager shall have the authorlly1o 
increase the maximum compens11tion c1llowed to be paid lo CONSUL TANT dyrlf!g 
that extended term period, so long as City Council has appropric1ted sutticient funds 
therefor, the Parties mutually agree to such ainount in a writing sl~ned by bolh 
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5. 

Parties to this Agreen)ent and provided further th~I in no event shall sue~ maximum 
compensatipn allowed during the extended term period e1<ceed an addili~nal five 
percent (5%) above the compensation allowed to be paid to CONSUL TANT during 
tile initial term of this Agreement 

4.2. Payment For work l,(nder this Agreement. pay_m(lnt shall 6e made 'Per monthly 
.invoice. For extr.i work not a part or this Agreement, written authorizallon by CITY 
will be required. payment sh?II be based e>nhou_rly rates in Exhibit "B." 

4 .3. Records of Expenses. CONSULT ANT shall keep accurate records of payroll,·travei, 
and expenses. These records will be made available to CITY. 

4.4. Teririinalion. CITY or CONSULTAI-IT shall havl! the right to ,terminale ·.this 
Agreemerit, without cau~e. by. giving thirty (-30) days' written notice or le~s ur,ider 
urgchl circumstances. Upon such termination, CONSUL TANT shall submit to CITY 
an itemized statement o( services performed for which compensation has not been 
paid. CITY may require CON.SUL TANT tp complete certain work produc\ or 
documents and CONSULTANT shall deliver to CITY all documents in its possession 
wflhout additional compensation lo CONSUL TANT·. The CITY Manager or CITY Is 
authorized to terminate this AGREEMENT on behalf of CITY, 

Insurance Reguirehlents . 

5 .1. Commencement of Work. CONSULT ANT shall not commence worr. under this 
Agreement 4ntil it has obtained CITY approved insurance. For g~neral liability insurance 
policies. CONSUL TANT shall provide CITY, prior to commencement of work, wilh a 
separate endorsemenl which slates that the policy contains the following language: 

. • The CITY, its elected otficla!s, olficers, employees, agents and representatives are 
named as additional insureµs; and, 

Ille insurer waivtls the right of subroga\ion against CITY and CITY'S elected officials, 
officers, emplo>•ees, agents, and representatives; and, 

iosur3nce shall be primal)• non-contributing. 

CONSUL TANT shall furnish CITY with copies or all policies or certificates subject lo this 
Agreement, whether new or modified, promptly upon receipL No ,policy ~IJb}ect to this 
Agreement shall be canceled or materially changed except after thirty (30) days' notice ~y 
tile Insurer to CITY by certifie.d mail. 

5.2'. .Workers Colnpensation Insurance. CONSULT ANT and all s4bcontraclqrs shall 
maintain Worker's Compensation Insurance, if applicable. 

5.3. l11sur'clnce Types end Amounts. CONSUL TANT shall maintain genelill commercial 
.liability and automobile insurance agalnsl claims and liabilities for personal injury, ·death, or 
property damage, :providing protection of al leas I S 1,000,000 for bodily injury or death lo any 
one person for any one ac:cid~nt or occurrence and alleast S.1,000,000 for property damage. 
CONSULT ANT shall also maintain a clairns-made professional liability insurance in an 
amount 9f s 1,000;000 per claim. 
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5A. Acceptability of Insurers. All insurance required by this Agreement sh.all be carried 
ol1ly by responsible insuranc;e companies licensed \o do business in California. Insurance Is 
to be placecl with Insurers wi\h a currenl A.M. Best's ra.ling· of-no less th~n A:VII. 

5.5. Provision of Agreement io Insurers. COl'/jSUL TANT represen\s !Ind warrants that 
they have provided a copy of U1ls Agreement to .their respective Insurers, and the insurers 
are aware or all obligations pertaining lo CONSUL TANT a·s staled in Oiis Agreement. 

6. Non-Uablllty of Offlclals and Employees of the CITY. ·No official ·or employee ofClTY 
shall be personal!Y liable for any defaull or liabJlily under this Agreemeni. 

7. Non-Discrimination. CONSULT ANT covenants there shall be no discrimination based 
up.on race, color. creed. religion, gender. marital status, age; sexual orientation, national origin, 
m.en\al dlsabili\y, physical disability, medical cond!tion1 or ancestry, in -any a·ctivi\y pursuant to this 
Agreement. 

8. Independent Contractor. It is agreed to thal CONSULTANT s.hall act and be an 
independenr i;611lraclor and not' an agent or employee of CITY. CONSULTANT shall be _i;olely 
responsible·for the performance of Its employees, age.nts or supcontractors under this agreement. 

9. Compliance with Law. CONSUL TANT shall comply with all applicable laws, ordinances, 
codes, and regulations of the federal. state, and local gov.ernment 

10. Owners hip of Work Product. All documents or other infom1ation developed or received by 
CONSUL TANT shall be t11e property of CITY. CONSUL TANT shall provide CITY with copies of 
these items upon demand or upon termination of this Agreement. 

11 . Conflict of li1terest and Roporting. CONSULTANT stoles that it does not represent clients 
with adverse.interests lo the CITY. 

12. Notices. All notices shall be parsonally delivered or mailed, via first class mail to the l>eJow 
listed addresses. These mldressos shall be us~d for delivery of service oj process. 

Address of CONSULT ANT is as follows: 

Leone & Alberts 
2175 N. Cali'lornia Blvd., Suite 900 

Walnut Creek, CA 94596 

Addres_s of CITY is as follows: 

City A\lorney 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 9503"/ 

with a copy to: 
City Clerk · 
17575 Peak Avenue 
Morgan HIii , CA 95037 

13. .CONSULTANT'S P.roposal, This Agreement shall includ& CONSULT ANT'S proposal or bid 
which is lncorµoralec.J herein. In lhe event of any Inconsistency bciween th~ terms or the proposul 
and this Agreement , this Agreement shall goverr). 
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14. Licenses. Permits and Fees. CONSULT ANT shall obtain all permits, and licet1ses <!S·may 
be required by this Agreement. 

15. Familiarity with Wor·k. By ElXeCuling·t11is Agreement, CQNqUL TANT warrr)nls lhal: (l) ii 
has inyesligated the work lo be performed, (2) it has the skills, knowledge. and experie_nce lo 
perform·lhis work competently and fulOII all professional and ettiical ol;>Hgat)on of 1:1llomeys al law"ln 
.the S\ate of California; and (3) It understands the difficulties, and restrictions.of the work under lti.is 
Agreement. ~hould CONSUL TANT discover any conditions materially dilfering1rom those inherent 
in the work or ·as represented by CITY, ii shall immediately iriform CITY and shall no\ proceed. 
except at CONSULT ANT'S risk, until written Instructions ,are reqeived from CITY. 

16. Time of Essence. Time is of lhe essence in the perfotmance of this Agreement. 

17. Limitations Upon Subcontracting and Assignment. Neither this Agreement nor any 
porlion shall b.e assigned by GONSUI.TANT withoul prior .wril!el1 ,consenl or CITY. 

18. Authority to Execute. The persons executing this Agreement on behalf of the parties 
warrant that they are duly authorized to execute this Agreement. 

1.9. lndcmnlficallon. CONSULT ANT agrees to protecl; and hold harmless CITY and Us elective 
or appointive boards. officers, agents. and einployee~ from any and all .clalm.s, liabilities, expenses, 
or damages or ony nalute, including allorneys' fees, for Injury or dealh of imy person, or dam,rne to 
pr.operty, or inte.rference with use or property, arising out or. or in any .way conn~cled witlt 
performanc~ or the Agreement by CONSULT ANT, CONSULTANT'S agents, officers, employees, 
subcontractors, or lndepenclent contractors hired by CONSUL TANT. The on,y exception to 
CONSl.)LTANT'S respons-lbility to protect, defend, and hold harmless CITY, is due lo the sole 
negligence ol CITY. This hold harmless egreemenl shall apply lo all liabilily regardless of whether 
,my insurance policies are applicable. The P.Olicy limits do not act as a !Imitation upon the amount of 
indemnification lo be provided by CONSULT ANT . 

. 20 . Modification. This.Agreement constitutes the entire agreement between the parties and 
<:iupersedes any previous agreements, oral or wrillen. This Agreement may be modiJied or 
provisions waived only by .subsequen( mutu.i l written agreement executed by CITY and 
CONSUL TAIH. 

21. California Law. This _Agreement sh~ll be construed Ir:, accordance with Ille laws o1the·State 
of.California. Any action commenced abolll lnis Agreement shall be filed in the Santa Clara County 
Superior Court, 

22. 

JI 

II 

l nterprelalion. 1 his Agreement shall be interpreted U\i though prep.ired by ooth parties. 
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23. Preservation or Agreement. Should any provision of this Agreement .be found invalid or 
ur,enfprceable, the decision shall affecl only the provislcm Interpreted, ·and all remaining provisions 
shall remain enforceable. 

IN WITNESS THEREOF, -these parties have execute~ this Agreer:nent on·the day and year 
shown below. 

[TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS: (1) CHAIRPERSON OF iHE 
BOARD, PRESIDENT, OR VICE PRESlqENT; Af:m (2) SECRETARY, ASSISTANT SECRETARY, 
CHIEF FINANCIAL OFFICER OR ASSISTANT TREASURER.] 

ATTEST: 

~(\fi--
~~e~lerk 2-\ ~ \ I ~ 
APPROVED·AS TO FORM: 

.,,,?; ,2J-. ;;I',;'!-..___ 
City.Al t~Jney / / . 
Dale: ,1 .-, ;: r 1., 

THE CITY· OF MORGAN HILL 

. ----. ;• 

. - <',::.. ./ <.,,. .. 
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CITY OF MORGAN HILL 
OUTSIDE COUNSEL BILLING AND RETENTION POLICY 

A. Re\enlion 

The role of retained counsel will be that or co-counse.l with the relairiing attorney. (Ciiy 
Allorney). All legal seivices provided wlll t;e pursuanllo a written.analysis (including strategy and 
budgel) develop~d by. retained counsel In cooperation wilh the retaining <1llomey, an(! approved by 
the retain ing at1orney before work on the specified ·projecl begins. Retained couns~I will also: 

1. Obtain authorization from the retaining altorney before beginning work on any 
pleading, discovery, motion, or other legal paper, and before securing the se,vioes or 
any expert: 

2. Review the above wilh the ret~ir1ing_ a\lomey p1ior lo use: 
3. Provide written stalus reports on the ,prog_ress of the liligalion to the retaining 

al!orney on lhe progress of the project as necessary, logical, 01 requesled, bul no 
less frequently \han every 60 days; 

4. Provide sommaries of each deposilion taken to the retaining allorn~y; 
5. Coordinate with the retaining_atlorney to use the legal and paralegal services of the 

City Attorney's office to keep cosls down; 
6. Maintain a. complete file and prQvide a cop)' of all documents· generated to the 

retaining at!orney; 
7. Make a conlinuou~ and dillgenl attempt lo resolve any litigation ·at the lov.iesl 

possible cost with the least expensive professional effort consistent with quality legal 
representation. To this end, the City will be·billed for the lime of only one attorney at 
depositions, hearings, trial, and interoffice conferences·. Services performed without 
prior approval of the retainin.9 attorney are not authorized and may not be approved 
for paymen\. 

From time lo 1ime the retaining altomey may direct a depart\,lre from the requirements listed 
above. or may disapprove certain efforts proposed by .retained counsel, or may direct elforts wilh 
which retained counsel dlsag_rees. The retaining attorney is responslble for these decisions and will 
consull with the clienl as c1ppropriate aboul such mailers. 

E>:hibil A 6 
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B. Billing .Requirements 

Retained counsel's services must be lleinized Individually anp billed rn9nthly. Eacl) monthly 
sl.itement must include 1) the name and billing rate or each attorney and paralega't who worked on 
the matter-; 2) the date each service was performed; 3) a brief description o'f each serv.ice performed; 
4} the lime spent by each attorney.and paralegal on each service.performed, lo the nearest tenth of 
one hour; 5) Itemized costs; onf) 6) subtotal of fees 4'!nd costs billed for- Ure month and total for the 
matter to date. 

Retain~d counsel ·wm be reimbursed custoh,ary costs. When authorized, telephone; 
photocopy, electronic research and expedited delivery .charges may be billed -al the actual net cost 
to retained couns~I or a rate approved in advance by the retaining attomey. Charges for approved 
\ravel will be al coach rates and all\omobile mileage will be reimbursed al the City's current rate 
(reflects IRS). 

Costs for· the following items will not be reimbursed ,unless. approved in advance lly the 
retaining allorn~y: 

Electronic research (Lexis, Westlaw. etc.) 
Word processing and photocopying 
Secretarial time 
Se.crelarial and paralegal overtime 
Express mail and inessenger delivery 
Travel time In excess of 3 hours per trip 

Bills must be submitted lo the al\ention of .the retaining attorney, 17575 Peak Avenue, 
Morgan Hill. California, 95037 . in the form d!scussed above. 

C. Contract 

Eactt retained counsel will be required to executr: a consultant agrr:emenl in a form 
~wceplable Ip the City: 

Retained counsel may nol bill in excess of the contracted amount wilhout prior written 
c1pproval from \he City Attorney. 

Exhibit A 7 
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Ll:ONE & Ai.BEHTS 

Billl.ng Rates for City of Mormui HIii Coos~1Jt<1nt -Ag,:~emenl 

SJwralmlders: $250,00/hr 

Louis. A. Leone and K?lherine A. Al_bert~ 

Associeile Attorneys: $195~.00/hr 

Paralegals: ~100.00/hr 

EXHIBIT B Tb CITY .Of MORGAN HILL CON.SULTANT AGREEMENT WITH LEONE & 
ALB.E'RJS 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Michelle Katsuyoshi, Human Resources Director 
APPROVED BY: City Manager 
 

APPROVAL OF MEYERS NAVE AGREEMENT 
 
RECOMMENDATION(S) 
Approve contract with Meyers Nave to provide labor negotiations services for an 
amount not to exceed $50,000. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Maintaining Fiscal Responsibility 
Fostering a Positive Organizational Culture 
Preserving and Cultivating Public Trust 

 

 
 
REPORT NARRATIVE: 
The City has three recognized bargaining units. These units are represented by the 
American Federation of State, County, and Municipal Employees (AFSCME), 
Community Service Officers’ Association (CSOA), and the Police Officers’ Association 
(POA). Collective bargaining agreements with each of these units will expire on 
December 31, 2018. During the 2015 negotiation period with the three bargaining 
groups, the City contracted with an outside firm to participate in the negotiation process 
with the unions. The City is recommending that we supplement our management 
negotiation’s team again with outside services to provide additional expertise and 
support during negotiations. Services provided by the outside negotiators will include: 
participating in meetings/conference calls with the City Manager and others; drafting 
proposals, and counter proposals; drafting and revising Council handouts; and drafting 
final Memorandums of Understanding (MOU).  
 
COMMUNITY ENGAGEMENT: Inform 
The City will post all MOUs on the City’s website. 
 
ALTERNATIVE ACTIONS: 
The Council could decide not to use an outside lead labor negotiator and instead only 
utilize City staff and resources. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
At the June 6, 2018 City Council meeting, Council adopted the Recommended FY 2018 
-19 and 2019-20 Operating Budget which included the services of an outside lead labor 
negotiator to participate in and support negotiations.  
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FISCAL AND RESOURCE IMPACT:  
As indicated above, the total cost of a not to exceed contract in the amount of $50,000 
has been included in the FY 2018-19 adopted Operating Budget for the general fund. 

 

CEQA (California Environmental Quality Act):  
Not a Project  
Continuing administrative or maintenance activities, such as purchases for supplies, 
personnel-related actions, general policy and procedure making, and organizational or 
administrative activities of governments that will not result in direct or indirect physical 
changes in the environment. 
 
LINKS/ATTACHMENTS: 
1. Meyers Nave Contract 
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CONSUL TANT AGREEMENT 
MEYERS NAVE, PC 

THIS AGREEMENT is made this 1i- day of V t.Jf=.. _, 2018, by the CITY 
OF MORGAN HILL, a municipal corporation, ("CITY' , and MEYERS NAVE, PC, a 
California professional corporation ("CONSUL TANT"). 

RECITALS 

The following recitals are a substantive part of this Agreement: 

1. This Agreement is entered into pursuant to action of the Morgan Hill City Council 
taken on , -~' 20 __ . 

2. CONSUL TANT is qualified by virtue of experience, training, education, and 
expertise to accomplish these services. 

AGREEMENT 

THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. Term of Agreement. This Agreement shall cover services rendered from June 
21, 2018, until June 30, 2019. The City Manager is authorized to extend the term of this 
Agreement for a maximum period of one year. Any such extension shall be in writing and 
signed by both parties to this Agreement. 

2. Services to be Provided. The services to be performed by CONSULTANT shall 
consist of the following: labor contract negotiations. 

3. Compliance with Outside Counsel Retention and Billing Policy. 
CONSULTANT 'agrees that it will abide by the Outside Counsel Retention and Billing 
Policy attache<:{ hereto and incorporated herein as Exhibit "A" 

4. Compensation: CONSUL TANT shall be compensated as follows: 

4.1. Amount. Compensation for all services, fees and expenses under this 
Agreement shall not exceed FIFTY THOUSAND AND N0/100 DOLLARS 
($50,000.00). Compensation shall be on an hourly billing rate, which rates 
are set forth in Exhibit "B," attached hereto and incorporated herein by 
reference. No rate changes shall be .made during the term of this 
agreement without prior written approval from the CITY. Services or worl<: 
performed in excess of the total compensation set forth above shall be at 
no cost to CITY. 

4.2. If the City Manager extends the term of this Agreement for up to one year 
pursuant to the provisions of Section 2 above, the City Manager $hall have 
the authority to increase the maximum compensation allowed to be paid to 
CONSUL TANT during that extended term period, so long as City Council 
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5.2. Workers Compensation Insurance. CONSULTANT and all subcontractors 
shall maintain Worker's Compensation Insurance, if applicable. 

5.3. Insurance Types and Amounts. CONSULTANT shall maintain general 
commercial liability and automobile insurance against claims and liabilities for 
personal injury, death, or property damage, providing protection of at least 
$1,000,000 for bodily injury or death to any one person for any one accident or 
occurrence and at least $1,000,000 for property damage. CONSULTANT shall 
also maintain a claims-made professional liability insurance in an amo1.,mt of 
$1,000,000 per claim. 

5.4. Acceptability of Insurers. All insurance required by this Agreement shall be 
carried only by responsible insurance companies licensed to do business in 
California. Insurance is to be placed with insurers with a current A.M. Best's rating 
of no less than A:VII. 

5.5. Provision of Agreement to Insurers. CONSUL TANT represents and 
warrants that they have provided a copy of this Agreement to their respective 
insurers, and the insurers are aware of all obligations pertaining to CONSUL TANT 
as stated in this Agreement. 

6. Non-Liability of Officials and Employees of the CITY. No official or employee 
of CITY shall be personally liable for any default or liability under this Agreement. 

7. Non-Discrimination. CONSUL TANT covenants there shall be no discrimination 
based upon race, color, creed, religion, gender, marital status, age, sexual orientation, 
national origin, mental disability, physical disability, medical condition, or ancestry, in any 
activity pursuant to this Agreement. 

8. Independent Contractor. It is agreed to that CONSUL TANT shall act and be an 
independent contractor and not an agent or employee of CITY. CONSUL TANT shall be 
solely responsible for the performance of its employees, agents or subcontractors under 
this agreement. 

9. Compliance with Law. CONSUL TANT shall comply with all applicable laws, 
ordinances, codes, and regulations of the federal, state, and local government. 

10. Ownership of Work Product. All documents or other information developed or 
received by CONSULTANT shall be the property of CITY. CONSUL TANT shall provide 
CITY with copies of these items upon demand or upon termination of this Agreement. 

11. Conflict of Interest and Reporting. CONSUL TANT states that it does not 
represent clients with adverse interests to the CITY. 

12. Notices. All notices shall be personally delivered or mailed, via first class mail to 
the below listed addresses. These addresses shall be used for delivery of service of 
process. 
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Address of CONSULTANT is as follows: 

Meyers Nave 
555 12th Street, Suite 1500 

Oakland, CA 94607 

Address of CITY is as follows: 

City Attorney 
City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA 95037 

with a copy to: 
City Clerk 
17575 Peak Avenue 
Morgan Hill, CA 
95037 

13. CONSULTANT'S Proposal. This Agreement shall include CONSULTANT'S 
proposal or bid which is incorporated herein. In the event of any inconsistency between 
the terms of the proposal and this Agreement, this Agreement shall govern. 

14. Licenses, Permits and Fees. CONSULT ANT shall obtain all permits, and 
licenses as may be required by this Agreement. 

15. Familiarity with Work. By executing this Agreement, CONSUL TANT warrants 
that: (1) it has investigated the work to be performed, (2) it has the skills, knowledge and 
experience to perform this work competently and fulfill all professional and ethical 
obligation of attorneys at law in the State of California; and (3) it understands the 
difficulties, and restrictions of the work under this Agreement. Should CONSULTANT 
discover any conditions materially differing from those inherent in the work or as 
represented by CITY, it shall immediately inform CITY and shall not proceed, except at 
CONSULTANT'S risk, until written instructions are received from CITY. 

16. Time of Essence. Time is of the essence in the performance of this Agreement. 

17. Limitations Upon Subcontracting and Assignment. Neither this Agreement nor 
any portion shall be assigned by CONSULTANT without prior written consent of CITY. 

18. Authority to Execute. The persons executing this Agreement on behalf of the 
parties warrant that they are duly authorized to execute this Agreement. 

19. Indemnification. CONSULTANT agrees to protect, and hold harmless CITY and 
its elective or appointive boards, officers, agents, and employees from any and all claims, 
liabilities, expenses, or damages of any nature, including attorneys' fees, for injury or 
death of any person, or damage to property, or interference with use of property, arising 
out of, or in any way connected with performance of the Agreement by CONSUL TANT, 
CONSULTANT'S agents, officers, employees, subcontractors, or independent 
contractors hired by CONSUL TANT. The only exception to CONSULTANT'S 
responsibility to protect, defend, and hold harmless CITY, is due to the sole negligence 
of CITY. This hold harmless agreement shall apply to all liability regardless of whether 
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any insurance policies are applicable . The policy limits do not act as a limitation upon the 
amount of indemnification to be provided by CONSUL TANT. 

20. Modification . This Agreement constitutes the entire agreement between the 
parties and supersedes any previous agreements, oral or written . This Agreement may 
be modified or provisions waived only by subsequent mutual written agreement executed 
by CITY and CONSUL TANT. 

21 . California Law. This Agreement shall be construed in accordance with the laws 
of the State of California . Any action commenced about this Agreement shall be filed in 
the Santa Clara County Superior Court. 

22 . Interpretation . This Agreement shall be interpreted as though prepared by both 
parties. 

23 . Preservation of Agreement. Should any provision of this Agreement be found 
invalid or unenforceable, the decision shall affect only the provision interpreted , and all 
remaining provisions shall remain enforceable. 

IN WITNESS THEREOF, these parties have executed this Agreement on the day 
and year shown below. 

[TWO SIGNATURES ARE REQUIRED FOR CORPORATIONS: (1) CHAIRPERSON OF 
THE BOARD, PRESIDENT, OR VICE PRESIDENT; ~ND (2) SECRETARY, ASSISTANT 
SECRETARY, CHIEF FINANCIAL OFFICER OR ASSISTANT TREASURER.] 

ATTEST: 

City Clerk 
Date 

APPROVED AS TO FORM: 

City Attorney 
Date 

THE CITY OF MORGAN HILL 

City Manager 
Date : 

Date: 

By: 
Title: 
Date: 

P:\Agreements-Contracts-Deeds\Attorney\Meyers Nave - Labor Negotiations FY 18-1 9.Docx 
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CITY OF MORGAN HILL 
OUTSIDE COUNSEL BILLING AND RETENTION POLICY 

A. Retention 

The role of retained counsel will be that of co-counsel with the retaining attorney. 
(City Attorney). All legal services provided will be pursuant to a written analysis (including 
strategy and budget) developed by retained counsel in cooperation with the retaining 
attorney, and approved by the retaining attorney before work on the specified project 
begins. Retained counsel will also: 

1. Obtain authorization from the retaining attorney before beginning work on 
any pleading, discovery, motion, or other legal paper, and before securing 
the services of any expert; 

2. Review the above with the retaining attorney prior to use; 
3. Provide written status reports on the progress of the litigation to the retaining 

attorney on the progress of the project as necessary, logical, or requested, 
but no less frequently than every 60 days; 

4. Provide summaries of each deposition taken to the retaining attorney; 
5. Coordinate with the retaining attorney to use the legal and paralegal 

services of the City Attorney's office to keep costs down; 
6. Maintain a complete file and provide a copy of all documents generated to 

the retaining attorney; 
7. Make a continuous and diligent attempt to resolve any litigation at the lowest 

possible cost, with the least expensive professional effort consistent with 
quality legal representation. To this end, the City will be billed for the time 
of only one attorney at depositions, hearings, trial, and interoffice 
conferences. Services performed without prior approval of the retaining 
attorney are not authorized and may not be approved for payment. 

From time to time the retaining attorney may direct a departure from the 
requirements listed above, or may disapprove certain efforts proposed by retained 
counsel, or may direct efforts with which retained counsel disagrees. The retaining 
attorney is responsible for these decisions and will consult with the client as appropriate 
about such matters. 
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B. Billing Requirements 

Retained counsel's services must be itemized individually and billed monthly. 
Each monthly statement must include 1) the name and billing rate of each attorney and 
paralegal who worked on the matter; 2) the dQte each service was performed; 3) a brief 
description of each service performed; 4) the time spent by each attorney an(:l paralegal 
on each service performed, to the nearest tenth of one hour; 5) itemized costs; and· 6) 
subtotal of fees and costs billed for the month and total for the matter to dc;1te. 

Retained counsel will be reimbursed customary costs. When authorized, 
telephone, photocopy, electronic research and expedited delivery charges may be billed 
at the actual net cost to retained counsel or a rate approved in advance by the retaining 
attorney. Charges for approved travel will be at coach rates and automobile mileage will 
be reimbursed at the City's current rate (reflects IRS). 

Costs for the following items will not be reimbursed unless approved in advance 
by the retaining attorney: 

Electronic research (Lexis, Westlaw, etc.) 
Word processing and photocopying 
Secretarial time 
Secretarial and paralegal overtime 
Express mail and messenger delivery 
Travel time in excess of 3 hours per trip 

Bills must be submitted to the attention of the retaining attorney, 17575 Peak 
Avenue, Morgan Hill, California, 95037, in the form discussed above. 

C. Contract 

Each retained counsel will be required to execute a consultant agreement in a form 
acceptable to the City. 

Retained counsel may not bill in excess of the contracted amount without prior 
written approval from the City Attorney. 
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MEYERS NAVE 

EXHIBIT "B" - HOURLY BILLINGS RATES 

Gina Roccanova $425 
Eddie Kreisberg $365 
Jesse Lad $335 
Yuki Cruse $290 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Ray Ramos, Administrative Sergeant 
APPROVED BY: City Manager 
 

APPROVE PURCHASE OF POLICE VEHICLES 
 
RECOMMENDATION(S) 
1. Authorize the purchase (including build-out) of three patrol vehicles - 2018 Ford 

Explorers - for an amount not to exceed $65,400 each;  
2. Authorize the purchase (including build-out) of one MSO Patrol Vehicle - Ford F150 

Truck– in an amount not to exceed $50,800; 
3. Auction two aged patrol vehicles: 2011 Ford Crown Victoria - #133 (VIN#:2767) and 

2011 Ford Crown Victoria - #139 (VIN#: 6669);  
4. Salvage one 2005 Chevrolet Silverado Graffiti Abatement Vehicle (VIN#: 3348); 
5. Repurpose one 2010 Ford Crown Victoria - #140 (VIN#:8668) to the Traffic Division; 

and 
6. Repurpose one 2007 Chevrolet Silverado Truck (VIN#: 9290) to a Graffiti Abatement 

Vehicle. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Enhancing Public Safety 
Maintaining Fiscal Responsibility 
Fostering a Positive Organizational Culture 

2018 Strategic Priorities 
Financial Stewardship 

 
GUIDING DOCUMENTS 
Public Safety Master Plan 
 
REPORT NARRATIVE: 
Staff recommends the purchase of three 2018 Police Package Ford Explorers to 
replace three aged 2010 and 2011 Ford Crown Victoria patrol vehicles and the 
purchase of one 2018 Ford F150 Truck to replace the 2007 Chevrolet Silverado Truck. 
The four new vehicles will replace the four aged vehicles as follows: 
 
Aged Vehicles          Miles      New Vehicles 

2010 Ford Crown Victoria #140 - patrol car  89,781 2018 Ford Explorer  

2011 Ford Crown Victoria #133 - patrol car  101,686 2018 Ford Explorer 

2011 Ford Crown Victoria #139 - patrol car 94,866 2018 Ford Explorer 

2007 Chevrolet Silverado Truck- MSO 86,064 2018 Ford F150 Truck  

 
FLEET BACKGROUND 
There are currently 37 vehicles and 5 trailers in our Police Department fleet; 12 vehicles 
have been rotated through their respective life cycle but remain in our fleet. Thirteen 
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patrol cars/utilities and 4 motorcycles are assigned to 25 patrol officers in Field 
Operations; 7 unmarked police cars are assigned to 7 detectives and 1 marked police 
car is assigned to the School Resource Officer. Each vehicle has a vehicle replacement 
date of approximately 7 – 8 years, depending on the type of vehicle and its assignment. 
The Police Department’s Vehicle Replacement Plan allows the City to financially plan 
for scheduled vehicle purchases to maintain safe, operational police vehicles for patrol 
officers, detectives, and civilian members of the Department.  
 
1. The 2010 Ford Crown Victoria - Vehicle #140 (89,781 miles) will be replaced with 
a 2018 Ford Explorer. The 2010 Ford Crown Victoria car is due for replacement in the 
current calendar year - 2018. This vehicle has had mechanical problems, several issues 
with the heating and cooling systems and the transmission has been changed twice. 
Although this vehicle has had some problems and it has reached its life cycle, because 
of the low miles, it will be repurposed to our Traffic unit for use during major collision 
investigations and inclement weather. 

   
2. The 2011 Crown Victoria - Vehicle #133 (101,686 miles) will be replaced with a 
2018 Ford Explorer. The 2011 Crown Victoria car is also due for replacement in 2018. 
Staff recommends the replacement of this vehicle due to high mileage, increasing repair 
costs, major electrical problems, as of late the emergency lights have failed requiring 
repair and the vehicle is at the end of its life cycle. This car will go to auction.  
 
3. The 2011 Crown Victoria - Vehicle #139 (94,866 miles) will be replaced with a 2018 
Ford Explorer. The 2011 Crown Victoria car is also due for replacement in 2018. Staff 
recommends the replacement of this vehicle due to high mileage, the vehicle has been 
in several collisions which have compromised the driver’s side door and now does not 
properly close. There are increasing repair costs associated to the vehicle and it is at 
the end of its life cycle. This car will go to auction. 
 
4. The 2007 Chevrolet Silverado Truck (86,064 miles) MSO patrol vehicle is also due 
for replacement in 2018. Staff recommends the replacement of this vehicle due to high 
mileage, it has moderate body damage and is at the end of its life cycle. Although this 
vehicle has had some problems because of the low miles, it will be repurposed as the 
Graffiti Abatement Truck.  
 
5. The 2005 Chevrolet Silverado Truck – The Graffiti Abatement truck will be replaced 
with the current MSO patrol truck, which is a 2007 Chevrolet Silverado as described in 
#4 above. The Graffiti Abatement truck was due for replacement in 2015. The truck has 
major body damage and has been in several collisions in the recent years and has 
since had regular operational issues. Because of its poor condition, this truck will be 
salvaged. 
   
The Police Department recommends buying three 2018 Ford Explorers and                                   
one Ford F150 Truck through a third party, Priority 1 Public Safety Equipment 
Installation Inc. Priority 1 Public Safety Equipment Installation Inc. will in turn purchase 
the vehicles through the state governmental competitive bid contract (Contract #:72305 
on-going effective date: 08/03/2017) from Town Ford pursuant to Morgan Hill Municipal 
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Code ("MHMC") Sections 3.04.150(2) and 3.04.180 as the fleet price obtained by the  
competitive bid contract for (3) Patrol Ford Explorers is $33,400 and $27,200 for the 
Ford F-150 Truck. The Ford Store of Morgan Hill is unable to order Police Interceptors 
from the Ford factory; however, they will sell an identically equipped Ford F150 for 
$27,100 ($100 less than Town Ford); however, it will require delivery to Belmont which 
adds to the cost and will also require separate DMV and Purchase Order transactions 
adding to staff time.  Staff recommends consolidating the purchase through Priority 1 
since The Ford Store is unable to procure all the needed vehicles. 
 
This competitive bid price does not include the vehicle build-out. The costs associated 
with the build-out include but are not limited to lights, prisoner cargo area, siren, control 
modules, radio installation, computers, and decals and are listed under the financial 
section of this staff report.    
 
COMMUNITY ENGAGEMENT: Inform 
This staff report serves to inform the community of the Police Department’s Vehicle 
Replacement Plan. This is required to maintain a safe and operational fleet. All police 
vehicles are outfitted with emergency communications and officer safety equipment.  
There are no local vendors with a governmental competitive bid contract that supply 
Police Package Ford Explorers.  

 
ALTERNATIVE ACTIONS: 
1) Purchase of Vehicles: 
A feasible alternative would be to not approve acquisition of 4 vehicles at this time. This 
alternative would keep the fleet at the current levels and Police Officers would continue 
to drive these vehicles which are increasingly out of service due to mechanical 
problems. 
 
2) Retaining Existing Fleet Vehicles: 
A feasible alternative would be for Council to keep the aged vehicles to use as parts for 
our aging fleet, and then send to auction, or in most cases send the car to be recycled. 
Our fleet has mostly turned over, so the need for spare parts has diminished.   

 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: None. 
 
FISCAL AND RESOURCE IMPACT:  
The total price of the Patrol Ford Explorer Utility is $65,400 each. The break-down of 
costs for each vehicle is below. The cost for all 3 is $196,200. 
 

Build-out Cost 

Ford Explorer $33,400 

Emergency System Build-out $18,600 

Data 911 Computer  $6,200 

Extended Warranty  $2,000 

9% sales tax  $5,200 

Total each vehicle $65,400 

 

10

Packet Pg. 256



 
 

 The total price of for the MSO Ford F-150 is $50,800. The break-down of cost is below.  
 

Build-out Cost 

Ford F-150   $27,200 

Emergency System Build-out $13,200 

Data 911 Computer $6,200 

9% sales tax  $4,200 

Total $50,800 

 
The total cost to purchase and build-out the (4) vehicles is $ 247,000.  
 
The funds for the vehicles and build-outs are coming from the Vehicle Replacement 
Fund (790.8500.43830) and is included in the adopted 2018-19 Operating Budget.  
 

CEQA (California Environmental Quality Act):   
Not a Project. 
 
Continuing administrative activities, such as purchases for supplies and equipment, is 
not a project subject to environmental review. 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Dat Nguyen, Finance Director 
APPROVED BY: City Manager 
 

BOOKSMART UPDATE 
 
RECOMMENDATION(S) 
Informational Only. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Maintaining Fiscal Responsibility 
Supporting Our Youth 
Seniors 
and Entire Community 

2018 Strategic Priorities 
Financial Stewardship 

 
 
REPORT NARRATIVE: 
At the April 4, 2018 meeting, the Council directed staff to proceed with research and 
analysis of BookSmart’s financial status and business plan to consider the potential City 
funding of a bridge loan to BookSmart.  
 
After exchanges of information, the City and BookSmart have mutually agreed to 
withdraw the request from BookSmart for a bridge loan from the City.  
 
COMMUNITY ENGAGEMENT: Inform  
This staff report serves to update the community of the BookSmart request for funding. 
 
ALTERNATIVE ACTIONS: 
None. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
On April 4, 2018, City Council directed staff to proceed with research and analysis of 
BookSmart’s financial status and business plan. 
 
FISCAL AND RESOURCE IMPACT:  
None. 

 

CEQA (California Environmental Quality Act):   
Not a Project  
 
Organizational or administrative activities of governments that will not result in direct or 
indirect physical changes in the environment. 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Harjot Sangha, Accounting Manager 
APPROVED BY: City Manager 
 

TENTH SEMI-ANNUAL REPORT ON POST-ISSUANCE COMPLIANCE 
FOR TAX ADVANTAGED BONDS 
 
RECOMMENDATION(S) 
Receive and accept report. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Maintaining Fiscal Responsibility 

2018 Strategic Priorities 
Financial Stewardship 

 
 
REPORT NARRATIVE: 
At its regular meeting on April 17, 2013, the City Council adopted procedures for 
Finance staff to follow in administering tax-exempt bonds in accordance with the 
Internal Revenue Service. This report, Post-Issuance Compliance Report, is called for 
by Section 2C of those procedures. Post-Issuance compliance procedures include 
monitoring of tax-exempt bonds to ensure:  

• Proceeds are used for qualified purposes  

• Proceeds are spent in a timely manner, as allowed by the IRS  

• Proceeds are invested within the allowable yield restrictions  

• There is appropriate record keeping of the expenditures and;  

• All required disclosures and qualified significant events are reported on the 
Electronic Municipal Market Access (EMMA) website, ultimately available to the 
investors.  

 
During the past six months, City staff has executed the post-issuance compliance 
procedures, notably as such: 

• Continued to emphasize, throughout the City organization, the importance of 
having a plan based on reasonable expectations at the time of issuance (and 
then actually following through post-issuance) to spend tax-advantaged bond 
proceeds in the time frame as required by the internal revenue code. 

• Ensured Total Pledged Tax Revenues for the annual debt service of the 
Refunding Revenue Bonds for the Former Redevelopment Agency, Series 
2013A and 2013B were remitted by the County Auditor-Controller, to the trustee, 
on January 2, 2018. 

• Received the annual arbitrage rebate analysis for the Madrone Business Park A, 
Series 2015, for computation period November 5, 2015 through November 5, 
2017. As expected by Finance staff, the report confirmed there is no arbitrage 
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payment due to the Internal Revenue Service on this bond issue, as it had a 
negative arbitrage. 
 

The City Manager and the Engineering & Utilities staff continue to ensure the City has a 
plan with a reasonable expectation to spend the 85% of the tax-advantaged bond 
proceeds within 3 years of issuance, and 100% within 5 years. These spending plans 
are illustrated in the adopted Capital Improvement Program Budget. 
 
COMMUNITY ENGAGEMENT: Inform 
This is an informational report, which assures the City staff has executed the post-
issuance compliance procedures in the past six months. Staff expects the next semi-
annual report to be issued in December 2018. 
 
ALTERNATIVE ACTIONS: 
There are no alternative actions recommended, as this is an information only report. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
On April 17, 2013, the City Council adopted procedures for Finance staff to follow in 
administering tax-exempt bonds in accordance with the internal revenue code. 
 

The City Council previously received such reports, in order, at the following meetings: 
 

• 1st report: October 16, 2013 

• 2nd report: April 16, 2014 

• 3rd report: October 1, 2014 

• 4th report: July 08, 2015 

• 5th report: December 16, 2015 

• 6th report: June 15, 2016 

• 7th report: December 14, 2016 

• 8th report: July 26, 2017 

• 9th report: December 6, 2017 
 
FISCAL AND RESOURCE IMPACT:  
None for this report; carrying out post-issuance compliance procedures is part of the 
Finance work program each fiscal year. 
 

CEQA (California Environmental Quality Act):  
Not a Project as this is an administrative activity of government that will not result in 
direct or indirect physical changes in the environment. 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Dat Nguyen, Finance Director 
APPROVED BY: City Manager 
 

APRIL 2018 FINANCIAL AND INVESTMENT REPORT 
 
RECOMMENDATION(S) 
Accept and file report. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Maintaining Fiscal Responsibility 
Preserving and Cultivating Public Trust 

2018 Strategic Priorities 
Financial Stewardship 

 
 
REPORT NARRATIVE: 
As part of the City Council’s expectation to maintain a high level of transparency and to 
be responsible stewards of public funds, attached are the Financial and Investment 
Reports for the month ended April 30, 2018. The Revenue and Expense Summary for 
the month of April is included on the first page. Overall, General Fund revenues through 
April totaled $32.9 million or 87% of the budget. Expenditures totaled $33.3 million, and 
including encumbrances amounted to $36.0 million or 84% of the budget. The 
encumbrances represent commitments or contractual obligations that the City entered 
into with vendors or suppliers such as Cal-West Lighting and Signal Maintenance for the 
maintenance of the City's streetlights and traffic signals, and the partnership agreement 
with the YMCA of Silicon Valley for the management and operation of the Community 
Recreation Center. The services from these vendors are expected to be utilized by the 
City and paid throughout the fiscal year. 
 
COMMUNITY ENGAGEMENT: Inform 
Finance staff prepares these financial reports in an effort to keep City officials, the 
Council, the community, and various lenders and stakeholders informed on the financial 
health of the organization, which assists each one of the interested parties in making 
sound financial and investment decisions. 
 
ALTERNATIVE ACTIONS: 
No alternative action is recommended, as this is a monthly financial report on City 
transactions which have already occurred. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
The City Council receives and files the financial and investment report for each month. 
At the September 16, 2015 meeting, City Council recommended monthly financial and 
investment reports be agendized under the Consent Agenda, and quarterly financial 
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and investment reports be presented to City Council as an “Other Business” item. 
 
FISCAL AND RESOURCE IMPACT:  
The preparation of the report is a part of the Finance workplan. 
 
CEQA (California Environmental Quality Act):   
Not a Project. 
 
This report is not a project, as defined in Section 15378 of the State CEQA Guidelines. 
Organizational or administrative activities of governments that will not result in direct or 
indirect physical changes in the environment. 
 
LINKS/ATTACHMENTS: 
1. April 2018 Financial Statement Analysis 
2. April 2018 Financial and Investment Report 
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       CITY OF MORGAN HILL, CALIFORNIA 
FINANCIAL STATEMENT ANALYSIS - FISCAL YEAR 2017-18 

FOR THE MONTH ENDED APRIL 2018 – 83% OF YEAR COMPLETE 

i 

• General Fund – Overall, revenues received through April totaled $32.9 million, or 87% of the 

budgeted revenues. The amount received is 9% or $2.8 million higher than a year ago at this time. A 

portion of this difference is due to an increase in sales tax collection of approximately $660,000. As 

for property tax, the first four advances for the April 10, 2018 secured and unsecured property tax 

installment have been received and are 5% or approximately $407,000 higher than a year ago at this 

time.  

 

Property tax revenue, excluding property transfer tax, is forecasted to end the year at $11.3 million, 

which is approximately $700,000 more than the mid-cycle revised estimate. The increase is mainly due 

to $500,000 in excess Educational Revenue Augmentation Fund (ERAF) revenue. Excess ERAF is the 

money that is returned to the cities, counties, and special districts after schools reach their state-

mandated thresholds. Property tax is the largest source of Morgan Hill's General Fund revenue. 

However, it accounts for only 28% of the approximately $37.8 million budgeted General Fund revenue. 

Although property tax tends to be a more predictable revenue source, other major revenue categories 

such as sales tax and transient occupancy tax, which account for a large portion of the City's General 

Fund revenue, are more volatile and tend to fluctuate more with swings in the economy. 

 
The chart below shows historical General Fund revenues by major revenue category from FY13-14 
through FY16-17 Actual, FY17-18 Budget, and YTD as of April 30, 2018. 
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General Fund expenditures and encumbrances as of April 30, 2018 totaled $36.0 million, of which 
approximately $2.7 million is attributable to outstanding encumbrances.  
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       CITY OF MORGAN HILL, CALIFORNIA 
FINANCIAL STATEMENT ANALYSIS - FISCAL YEAR 2017-18 

FOR THE MONTH ENDED APRIL 2018 – 83% OF YEAR COMPLETE 

ii 

• Community Services - The Community Services Department’s recreation operations, as reflected in 
the schedule presented on page 4 of the Monthly Financial and Investments Reports, shows a negative 
impact to the General Fund of approximately $906,000 through the month of April. Without the 
encumbrances, year to date operations resulted in a smaller negative impact to the general fund of 
approximately $301,000. Any net impact from the recreation operations increases (decreases) reserves 
in the General Fund. The following chart reflects the effect of Community Services activity on the 
General Fund. 
 

 
 
Due to longstanding governmental accounting and budgeting convention, the City’s recreation 
operations are not charged for indirect costs (known in Morgan Hill as “General Fund Administration”) 
from the central services departments of City Attorney, City Manager, and Administrative Services. 
The City’s other governmental funds, such as Community Development, and the proprietary funds, 
such as Water and Wastewater, and the Information Services Fund, are assessed such charges through 
the City’s indirect cost allocation plan, prepared in compliance with the Federal government’s OMB 
Circular No. A-87, which mandates certain calculation and cost allocation practices that must be 
followed in order to qualify for Federal grant funding, but which also represent best practice for non-
grant funded City operations like utilities and information services. 
 

• Community Development Fund – Revenues through April totaled $3.7 million, or approximately 
100% of the budget. The amount received to date is approximately $270,000 or 7% less than prior year. 
Expenditures, including encumbrances totaled $4.6 million or 83% of the budget. The fund was 
budgeted to end the fiscal year with an operating deficit of approximately $1.9 million. However, the 
amount is anticipated to come in better due to the fee increase that when into effect January 1, 2018  

 

• Debt Service Funds – Expenditures through April totaled $678,000. The debt service for the first half 
of the year includes both interest and principal, while the second half of the year will include interest 
only. Debt service payments were all scheduled when the bonds were issued, and are budgeted for in 
the months delineated in the underlying bond documents. The General Fund’s portion of the annual 
debt service payments is approximately $200,000, less than 1% of the General Fund’s budgeted 
revenues. 
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       CITY OF MORGAN HILL, CALIFORNIA 
FINANCIAL STATEMENT ANALYSIS - FISCAL YEAR 2017-18 

FOR THE MONTH ENDED APRIL 2018 – 83% OF YEAR COMPLETE 

iii 

• Sewer Operations – Revenues from Sewer Service Fees through April totaled $8.4 million, 3% or 

$239,000 higher than a year ago at this time. However, revenues are projected to come in lower than 

the original budget of $10.8 million due to lower water consumption as a result of wet winter months 

(which was based upon the quarter from January to March 2017). Sewer bills are based on the lowest 

three consecutive months of water consumption from the prior fiscal year. Expenditures and 

outstanding encumbrances totaled $8.5 million or 78% of the budget. The table below shows historical 

Sewer Operations revenues and expenditures from FY13-14 through FY16-17 Actual, FY17-18 

Budget, and YTD as of April 30, 2018. 

 

(amount in millions) FY13-14 FY14-15 FY15-16 FY16-17

Budget

FY17-18

YTD

FY17-18

Revenues 9.4               10.3            10.2            9.7                 10.3            8.4                

Expenditures 8.6               8.8               12.0            9.8                 10.8            8.5                

Operating Margin 0.8               1.5               (1.8)             (0.1)               (0.5)             (0.1)              
Operating Margin 

without Encumbrances 0.8               1.5               (1.8)             (0.0)               (0.5)             0.2                
 

 

• Water Operations – Water Operations includes Utility Billing, Water Conservation, and Water 

Operations. Revenues from Water Operations through April totaled $10.6 million, approximately $1.8 

million more than a year ago at this time. Revenues are expected to come in slightly better than budget 

partially due to higher water consumption than estimated. Water Operations expenditures, including 

outstanding encumbrances, through the month of April totaled $9.8 million. Without the encumbrances, 

however, the expenditures amounted to $9.0 million. The table below shows Water Operations 

revenues and expenditures from FY13-14 through FY16-17 Actual, FY17-18 Budget, and YTD as of 

April 30, 2018. 

 

(amount in millions) FY13-14 FY14-15 FY15-16 FY16-17

Budget

FY17-18

YTD

FY17-18

Revenues 12.2            8.8               8.5               10.9              12.2              10.6               

Expenditures 12.1            9.3               9.7               10.8              12.1              9.8                 

Operating Margin 0.1               (0.5)             (1.2)             0.1                0.1                0.8                 
Operating Margin 

without Encumbrances 0.1               (0.5)             (1.2)             0.3                0.1                1.6                 
 

 

• Investments – Two securities were called and one security was purchased during the month of April 

2018. Total interest earnings received on investments were $209,000 during the month. 
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FINANCE DEPARTMENT

CITY OF MORGAN HILL

April 30, 2018 - 83% of Year Complete

Prepared by:

Monthly Financial and Investment Reports
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% OF ACTUAL PLUS % OF

FUND NAME ACTUAL BUDGET ENCUMBRANCES BUDGET

General 32,939,622$          87% 36,008,728$          84%

Community Development 3,676,520              100% 4,587,096              83%

RDA Successor Agency 8,814,486              124% 7,062,389              98%

Housing Successor Agency 446,244                 35% 1,663,650              66%

Sewer Operations 8,391,597              81% 8,468,627              78%

Sewer Other 5,814,551              80% 5,252,338              19%

Water Operations 10,599,451            85% 9,794,850              81%

Water Other 2,487,034              81% 4,330,129              64%

Other Special Revenues 
*

3,412,799              116% 2,337,903              77%

Capital Projects & Streets 12,184,234            69% 14,342,458            41%

Debt Service 627,786                 92% 678,048                 100%

Internal Service 8,531,462              82% 8,944,952              80%

TOTAL FOR ALL FUNDS 97,925,787$          86% 103,471,168$        62%

* 
Includes all Special Revenue Funds except Community Development, Street Funds, and RDA and Housing Successor Agencies.

EXPENSESREVENUES

0% 20% 40% 60% 80% 100% 120% 140%

General

Community Development

RDA Successor Agency

Housing Successor Agency

Sewer Operations

Sewer Other

Water Operations

Water Other

Other Special Revenues *

Capital Projects & Streets

Debt Service

Internal Service

Morgan Hill YTD Revenue & Expense Summary
April 30, 2018 - 83% of Year Complete

Revenues to Budget Expenses to Budget

83%
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% OF PRIOR YEAR % CHANGE FROM

REVENUE CATEGORY BUDGET ACTUAL BUDGET TO DATE PRIOR YEAR

Property Tax 10,566,000$ 8,559,380$   81% 8,275,078$        3%

Sales Tax 9,588,502     8,582,219     90% 7,906,110          9%

Franchise Tax 1,981,796     1,648,521     83% 1,518,165          9%

Hotel Tax 2,827,050     1,974,724     70% 1,933,692          2%

Licenses 210,621        194,448        92% 187,492             4%

Other Agencies 319,875        456,304        143% 442,584             3%

Service Charges 9,536,644     7,662,828     80% 7,356,061          4%

Interest/Other 1,042,760     2,558,488     245% 1,242,080          106%

Transfers In 1,682,103     1,302,710     77% 1,279,028          2%

TOTAL REVENUES 37,755,351$ 32,939,622$ 87% 30,140,291$      9%

0% 50% 100% 150% 200% 250% 300%

Property Tax

Sales Tax

Franchise Tax

Hotel Tax

Licenses

Other Agencies

Service Charges

Interest/Other

Transfers In

Total Revenues

Percent of Actual to Budget

Morgan Hill YTD General Fund Revenues
April 30, 2018 - 83% of Year Complete

83%
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ACTUAL PLUS PRIOR YTD PLUS % CHANGE FROM

EXPENDITURE CATEGORY BUDGET ENCUMBRANCES % OF BUDGET ENCUMBRANCES PRIOR YEAR

Administration 7,443,327$       6,532,315$            88% 5,187,311$           26%

Community Services 11,050,226       9,325,157              84% 8,663,583             8%

Police 16,585,805       13,543,269            82% 12,579,224           8%

Fire 5,785,389        4,986,966              86% 4,669,123             7%

Transfers Out 1,901,915        1,621,020              85% 1,783,963             -9%

TOTAL EXPENDITURES 42,766,662$     36,008,728$          84% 32,883,204$         10%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Administration

Community
Services

Police

Fire

Transfers Out

Total Expenditures

Percent of Actual to Budget

Morgan Hill YTD General Fund Expenditures
April 30, 2018 - 83% of Year Complete

83%
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City of Morgan Hill

Recreation Report -  Fiscal Year 2017-18

 For the Month and Ten Months Ended April 30, 2018

83% of Year Complete

% of

Budget April 2018 YTD  Budget

Revenues

Membership Services & Rec Programs 6,197,036$     533,687$           4,911,384$  

Facility Rentals 904,666          75,518               819,943       

Community Services 139,190          7,439                 125,628       

Transfers in 75,000            6,250                 62,500

Total Revenues 7,315,892$     622,893$           5,919,455$  81%

Less:  Expenditures

Membership & Program Services 5,914,430$     309,834$           4,567,165$  

Facility Rentals 1,299,185 103,166 1,079,673

Community Services 768,671 49,555 573,767

Total Expenditures 7,982,287$     462,554$           6,220,605$  78%

Net Impact without encumbrances (666,395)$       160,340$           (301,150)$    

Encumbrances -                  -                     604,682

Net Impact with encumbrances (666,395)$       160,340$           (905,832)$    
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The chart below shows cash balances by fund type reconciled to City's financial system:

City of Morgan Hill

Monthly Investment Report - April 30, 2018

The following are the snapshots of City's investment portfolio as of April 30, 2018. The first chart shows the 

portfolio composition by investment type:

General Fund, 

$12,929,789

Community 

Development, 

$3,556,118

RDA Successor 

Agency (except 

Housing), 

$13,922,700

Housing Successor 

Agency/ CDBG, 

$3,571,745

Water - Operations, 

$2,253,988

Water - Other, 

$5,670,451

Sewer - Operations, 

$2,131,858
Sewer - Other, 

$27,688,659Other Special 

Revenue, $5,865,964

Streets and Capital 

Projects (except 

RDA), $41,482,006

Debt Service , 

$205,113

Internal Service, 

$12,497,041

Agency Funds 

(assessment 

dists./refundable 

deposits), $3,450,091

Cash Balances by Fund Type

$135,225,523

LAIF - $45.0M

33%

Treasury Note - $4.2M

3%

Money Market - $.6M

1%

Federal Agency Issues -

$67.8M

50%

Bond Reserves/Trust -

$15.1M

11%

Cash & Other 

Deposits - $2.5M

2%

Investment Portfolio Composition - $135.2 Million 

LAIF - $45.0M

Treasury Note - $4.2M

Money Market - $.6M

Federal Agency Issues -

$67.8M

Bond Reserves/Trust -

$15.1M

Cash & Other Deposits -

$2.5M
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The following chart illustrates a yield comparison by month among the City's portfolio, LAIF and 2-Year US 

Treasury: 

The chart below illustrates monthly average days to maturity of the City's portfolio along with the weighted 

average yield for the past two years:
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City of Morgan Hill

Investment Portfolio Detail

As of April 30, 2018

Investment Settlement Book % of Market YTM Next Call Date of

Type Date Value Portfolio Value at Cost Date Maturity

L A I F 44,977,251$         33.26% 44,866,517$            1.66%  

City Managed

Fed Home Loan Bank 10/19/2015 4,000,000             2.96% 3,905,880                 1.70% 7/19/2018 10/19/2020

Fed Home Loan Bank 6/30/2016 4,000,000             2.96% 3,829,000                 1.50% 6/30/2021 6/30/2021

Fed Natn'l Mortgage Assn 8/25/2016 4,000,000             2.96% 3,836,320                 1.40% 8/25/2021 8/25/2021

Fed Home Loan Mortgage 9/29/2016 2,000,000             1.48% 1,928,060                 1.65% 6/29/2018 9/29/2021

Fed Natn'l Mortgage Assn 9/29/2016 4,000,000             2.96% 3,819,720                 1.60% 6/29/2018 9/29/2021

Fed Home Loan Mortgage 10/27/2016 4,000,000             2.96% 3,799,520                 1.60% 7/27/2018 10/27/2021

Fed Natn'l Mortgage Assn 10/28/2016 4,000,000             2.96% 3,800,080                 1.55% 7/28/2018 10/28/2021

Fed Home Loan Mortgage 10/28/2016 2,000,000             1.48% 1,901,880                 1.65% 7/28/2018 10/28/2021

Fed Home Loan Bank 11/15/2016 4,000,000             2.96% 3,826,320                 1.55% 11/15/2021 11/15/2021

Fed Home Loan Bank 11/23/2016 3,000,000             2.22% 2,874,390                 1.65% 5/23/2018 11/23/2021

Fed Home Loan Bank 11/23/2016 4,000,000             2.96% 3,832,400                 1.63% 5/23/2018 11/23/2021

Fed Home Loan Mortgage 11/30/2016 4,000,000             2.96% 3,857,640                 1.88% 5/26/2018 11/26/2021

Fed Home Loan Mortgage 6/29/2017 1,300,000             0.96% 1,259,895                 2.15% 9/29/2018 6/29/2022

Fed Home Loan Bank 2.85% 3,723,605                 2.15% 10/19/2018 10/19/2022

Fed Natn'l Mortgage Assn 3.07% 4,010,685                 2.20% 10/26/2018 10/26/2022

Fed Home Loan Mortgage 2.22% 2,926,950                 2.50% 1/30/2019 1/30/2023

Treasury Note

10/19/2017               3,850,000 
10/26/2017              4,150,000 
1/30/2018              3,000,000 
4/30/2018                     4,246,875 3.14% 4,233,870                 2.73% 3/31/2023 3/31/2023

Sub Total/Average 59,546,875$         44.04% 57,366,214$            1.82%  

Money Market 444,828$              0.33% 444,828$                 1.54%  

Total City Managed/Average 104,968,954$      77.63% 102,677,558$          1.03%

City Managed - HighMark

Fed Natn'l Mortgage Assn 8/18/2016 749,665$              0.55% 743,273$                  1.06% 1/25/2019 1/25/2019

Fed Natn'l Mortgage Assn 8/18/2016 749,741                0.55% 737,888                    1.18% 1/26/2019 7/26/2019

Fed Natn'l Mortgage Assn 8/23/2016 749,967                0.55% 738,705                    1.25% 5/23/2018 8/23/2019

Fed Home Loan Mortgage 8/31/2016 750,000                0.55% 739,163                    1.25% 8/15/2019 8/15/2019

Fed Home Loan Mortgage 9/13/2016 750,000                0.55% 747,443                    1.10% 6/13/2018 9/3/2018

Fed Home Loan Bank 9/15/2016 750,000                0.55% 749,318                    1.00% 6/15/2018 6/15/2018

Fed Home Loan Bank 9/21/2016 749,941                0.55% 747,323                    1.12% 6/21/2018 9/21/2018

Fed Home Loan Mortgage 10/7/2016 749,843                0.55% 737,745                    1.29% 6/12/2018 9/12/2019

Fed Natn'l Mortgage Assn 10/11/2016 749,878                0.55% 741,270                    1.22% 5/23/2018 5/23/2019

Fed Home Loan Mortgage 10/24/2016 739,552                0.55% 732,800                    1.03% 7/30/2018 1/30/2019

Fed Natn'l Mortgage Assn 10/24/2016 749,964                0.55% 737,625                    1.25% 6/30/2018 9/30/2019

Federal Farm Credit Bank 11/1/2016 749,830                0.55% 745,523                    1.02% 11/1/2018 11/1/2018

Fed Home Loan Mortgage 12/13/2016 1,004,279             0.74% 994,130                    1.35% 5/30/2019 5/30/2019

Fed Home Loan Bank 12/13/2016 999,857                0.74% 993,460                    1.27% 1/16/2019 1/16/2019

Fed Home Loan Mortgage 12/29/2016 748,286                0.55% 741,728                    1.37% 4/15/2019 4/15/2019

Fed Natn'l Mortgage Assn 12/29/2016 742,976                0.55% 735,234                    1.39% 6/20/2019 6/20/2019

Money Market 212,845                0.16% 212,845                    1.54%  

Sub Total/Average 12,696,625$         9.39% 12,575,469$            1.21%

Bond Reserve Accounts - Held By Trustees 13,292,301$         9.83% 13,281,026$            

Cash/Deposits 2,480,239$           1.83% 2,480,239$              

PARS Trust 1,787,404$           1.32% 1,989,148$              *Value as of 3/31/18

GRAND TOTAL/AVERAGE 135,225,523$      100.00% 133,003,442$          
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8 of 16

CITY OF MORGAN HILL CASH AND INVESTMENT REPORT 
FOR THE MONTH OF APRIL 30, 2018 

CllY OF MO ROAN Hill FOR THE FISCAL YEAR OF 2017-18 

Investments 
State Treasurer LAIF - City 

2014 Water Rev Bonds - Water Impact 
2014 Water Rev Bonds - Water CIP 
2015 Wastewater Rev Bonds - CIP 

Federal Issues 
US Treasury Notes 
Dreyfus Treas Cash Management Acct 

Bgnd Reserve AQQQUnts • held by trustees 
BNY - 2015 Wastewater Bonds 

Cash Balance 
Zions Bank - Civic Center/Library Facility 

Blackrock Liq Fund 
Zions Bank - MH Police Facility Lease Revenue Bonds 

Blackrock Liq Fund 
BNY - RDA Bonds 

Dreyfus Cash Mgmt 521 
US Treasury Notes - Revenue Acct. 
US Treasury Notes - Reserve Acct. 

Zions Bank - MH Ranch 2015 
Blackrock Liq Funds Fed Fund -DI -2015 

Zions Bank - Madrone Bus Park Taxable/ Tax Exempt 2015 
Blackrock Liquidity Temp Fund-2015 

Other Cash/Deposits 
General Checking 
Workers' Comp Administrators 
Petty Cash & Emergency Cash 
PARS - OPEB Trust 
PARS - PENSION Trust 

Total Cash and Investments 

Fund Type 

General Fund 
Community Development 
RDA Successor Agency (except Housing) 
Housing Successor Agency/ CDBG 
Water - Operations 
Water Other 
Sewer - Operations 
Sewer Other 
Other Special Revenue 
Streets and Capital Projects (except RDA) 
Debt Service 
Internal Service 
Agency Funds (assessment dists./refundable deposits) 

Total 

Invested 
in Fund 

All Funds Pooled 
Water Fund 
Water Fund 

Wastewater Fund 
All Funds Pooled 
All Funds Pooled 
All Funds Pooled 

SUBTOTAL 

Wastewater Fund 

$ 

$ 

Debt Service 

Debt Service 

Successor Fund 
Successor Fund 
Successor Fund 

Agency Fund 

Agency Fund 

SUBTOTAL 

All Funds 
Workers' Comp 
General Fund 

SUBTOTAL 

07/01/17 
Balance 

13,850,210 
4,641,472 

12,149,330 
4,732,509 
1,512,329 
5,507,256 
2,085,815 

26,927,307 
4,381,840 

42,727,410 
256,088 

12,201,454 
4,008,713 

134.981. 732 

Book Value 
Yield End of Month 

1.66% $ 38,627,649 
1.66% 524,471 
1.66% 114,670 
1.66% 5,710,461 
1.48% 67,783,779 
2.73% 4,246,875 
1.54% 657,673 

$ 117,665,578 

0.00% 

1.34% 63 

1.34% 81 

1.54% 234,854 
1.33% 6,862,871 
0.75% 5,056,795 

1.34% 571,425 

1.34% 566,213 

13,292,301 

2,443,127 
30,000 

7,112 
987,404 
800,000 

4,267,643 

$ 135.225.523 

CA~H AGl'IVtTysU~IViARY 
FY2017·18 .. 

$ 

$ 

Change in 
Cash Balance 

{920,421) 
(1,085,354) 
1,773,370 

(1,160,764) 
741,659 
163,196 
46,042 

761,352 
1,484,123 

(1,245,403) 
(50,975) 
295,587 

(558 622) 

243.790 

%of 
Total 

28.57% $ 
0.39% 
0.08% 
4.22% 

50.13% 
3.14% 
0.49% 

87.01% $ 

0.00% 

0.00% 

0.00% 

0.17% 
5.08% 
3.74% 

0.42% 

0.42% 

9.83% 

1.81% 
0.02% 
0.01% 
0.73% 
0.59% 
3.16% 

~ $ 

$ 

$ 

Market 
Value 

38,532,548 
523,180 
114,387 

5,696,402 
65,494,968 

4,233,870 
657,673 

115,253,028 

63 

81 

234,854 
6,842,176 
5,066,215 

571,425 

566,213 

13,281,026 

2,443,127 
30,000 

7,112 
1,129,073 

860,076 
4,469,388 

133.QQ3.442 

4/30/2018 
Balance 

12,929,789 
3,556,118 

13,922,700 
3,571,745 
2,253,988 
5,670,451 
2,131,858 

27,688,659 
5,865,964 

41,482,006 
205,113 

12,497,041 
3,450,091 

135.225.523 

Note: See Investment Porfolio Detail for maturities of "Investments." Market values are obtained from the City's investment brokers' monthly reports. 
• Values as of March 31, 2018. 

I certify the information on the investment reports on pages has been reconciled to the general ledger and bank statements and that there are 
sufficient funds to meet the expenditure requirements of the City for the next six months. The portfolio is in compliance with the City of Morgan Hill 
investment policy and all State laws and rei:iulations. 

Prepared by: 
\\;;{,~;tr~ 

Approved by: 

* 
* 

Reviewed by: 

Harjot Sangha, Accounting Manager 

.. btwy:--- PC-1--// 
..-ri1rv"id Clink, Treasurer Dal Nguyen, Finance Director 
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City of Morgan Hill

Year to Date Revenues - Fiscal Year 2017-18

  For the Ten Months Ended April 30, 2018

  83% of Year Complete

CURRENT INCR (DECR)

ADOPTED AMENDED YTD % PRIOR FROM PRIOR %

BUDGET BUDGET ACTUAL OF BUDGET YTD YTD CHANGE

010 GENERAL FUND 

TAXES

Property Tax - Secured/Unsecured 8,852,000$       9,083,000$       8,091,982$      89% 7,684,825$       407,158$         5%

Property Tax - RPTTF Residual Distribution 1,100,000         1,200,000         265,874           22% 412,978            (147,104)          -36%

Property Tax - Supplemental Roll 162,000            283,000            201,524           71% 177,275            24,249             14%

Sales Tax 9,151,500         9,226,502         8,313,606        90% 7,654,026         659,580           9%

Public Safety Sales Tax 362,000            362,000            268,613           74% 252,083            16,529             7%

Transient Occupancy Taxes 2,827,050         2,827,050         1,974,724        70% 1,933,692         41,032             2%

Franchise (Refuse ,Cable ,PG&E) 1,981,796         1,981,796         1,648,521        83% 1,518,165         130,356           9%

Property Transfer Tax 481,000            481,000          391,696         81% 319,903           71,793            22%

TOTAL TAXES 24,917,346       25,444,348       21,156,539      83% 19,952,948       1,203,591        6%

LICENSES/PERMITS

Business License 202,878            202,878            191,055           94% 185,177            5,878               3%

Other Permits 7,743                7,743              3,393             44% 2,315               1,078              47%

TOTAL LICENSES/PERMITS 210,621            210,621            194,448           92% 187,492            6,956               4%

FINES AND PENALTIES

Parking Enforcement 12,240              12,240              6,746               55% 6,654                93                    1%

Bails & Fines 65,280              65,280              54,027             83% 46,752              7,275               16%

Administrative Citations -                       -                     14,300           n/a 700                  13,600            1943%

TOTAL FINES AND PENALTIES 77,520              77,520              75,073             97% 54,106              20,967             39%

OTHER AGENCIES

Motor Vehicle in-Lieu 17,538              17,538              23,237             132% 19,552              3,685               19%

Other Revenue - Other Agencies 406,875            319,875          456,304         143% 442,584           13,720            3%

TOTAL OTHER AGENCIES 424,413            337,413            479,542           142% 462,136            17,405             4%

CHARGES CURRENT SERVICES

Police False Alarm Charge 32,640              32,640              34,130             105% 42,836              (8,706)              -20%

Business License Application Review 36,633              36,633              31,089             85% 34,935              (3,846)              -11%

Membership Services & Rec Programs 6,023,650         6,197,036         4,911,384        79% 4,623,008         288,376           6%

Facility Rentals 932,986            904,666            819,943           91% 768,117            51,826             7%

Community Services 139,190            139,190            125,628           90% 113,028            12,600             11%

General Administration Overhead 1,323,077         1,323,077         1,100,240        83% 1,047,850         52,390             5%

Other Charges Current Services 903,402            903,402          640,414         71% 726,288           (85,873)           -12%

TOTAL CURRENT SERVICES 9,391,578         9,536,644         7,662,828        80% 7,356,061         306,767           4%

OTHER REVENUE

Use of money/property 309,396            309,396            324,897           105% 275,811            49,086             18%

Other Revenues 151,306            157,306          1,743,586      1108% 572,707           1,170,879       204%

TOTAL OTHER REVENUE 460,702            466,702            2,068,483        443% 848,519            1,219,964        144%

TRANSFERS IN

One Time Transfer -                        26,595              -                       0% -                       -                       0%

Public Safety 100,000            100,000            106,000           106% 113,192            (7,192)              -6%

Streets 761,458            761,458            535,000           70% 528,336            6,664               1%

Police Impact 25,000              25,000              20,830             83% -                       20,830             n/a

Sewer Operations 347,025            347,025            289,190           83% 287,500            1,690               1%

Water Operations 347,025            347,025            289,190           83% 287,500            1,690               1%

Park Development 75,000              75,000              62,500             83% 62,500              -                       n/a

TOTAL TRANSFERS IN 1,655,508         1,682,103         1,302,710        77% 1,279,028         23,682             2%

TOTAL GENERAL FUND 37,137,688       37,755,351       32,939,622      87% 30,140,291       2,799,332        9%

SPECIAL REVENUE FUNDS   

  

202 STREET MAINTENANCE   

Gas Tax  2105 - 2107.5 761,458            761,458            536,444           70% 528,012            8,432               2%

Interest / Other Revenue/Other Charges 72                    72                   874                1214% 993                  (119)                -12%

202 STREET MAINTENANCE 761,530            761,530            537,318           71% 529,005            8,313               2%

FUND

REVENUE

SOURCE
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City of Morgan Hill

Year to Date Revenues - Fiscal Year 2017-18

  For the Ten Months Ended April 30, 2018

  83% of Year Complete

CURRENT INCR (DECR)

ADOPTED AMENDED YTD % PRIOR FROM PRIOR %

BUDGET BUDGET ACTUAL OF BUDGET YTD YTD CHANGE

FUND

REVENUE

SOURCE

SPECIAL REVENUE FUNDS   

205 PUBLIC SAFETY TRUST

Interest Income 395                   395                   223                  56% 350                   (127)                 -36%

Police Grant/SLEF/JAG 100,000            100,000          97,750           98% 87,657             10,093            12%

205 PUBLIC SAFETY TRUST 100,395            100,395            97,973             98% 88,007              9,965               11%

206  COMMUNITY DEVELOPMENT 

Building Fees 1,937,862         1,937,862         2,108,981        109% 2,044,621         64,360             3%

Planning Fees 1,131,051         1,131,051         849,656           75% 694,661            154,995           22%

Engineering Fees 601,640            601,640            672,436           112% 962,434            (289,998)          -30%

Other Revenue/Current Charges 9,417                9,417              45,447           483% 244,465           (199,018)         -81%

206  COMMUNITY DEVELOPMENT 3,679,970         3,679,970         3,676,520        100% 3,946,181         (269,661)          -7%

207  LONG RANGE PLANNING 706,212            706,212            526,700           75% 626,184            (99,484)            -16%

215 and 216 HCD BLOCK GRANT

Interest Income/Other Revenue 417                   120,417          197,691         164% 21,239             176,452          831%

215 and 216 HCD BLOCK GRANT 417                   120,417            197,691           164% 21,239              176,452           831%

225 ASSET SEIZURE 250                   250                   1,619               648% 66,661              (65,042)            -98%

229 LIGHTING AND LANDSCAPE 187,321            187,321            95,776             51% 99,918              (4,141)              -4%

230 COMMUNITY FACILITIES DISTRICT 43,340              43,340              23,637             55% 21,487              2,150               10%

232 ENVIRONMENTAL PROGRAMS 382,164            382,164            395,814           104% 317,416            78,398             25%

234 MOBILE HOME PARK RENT STAB. 3,931                3,931                2,965               75% 3,900                (935)                 -24%

235 SENIOR HOUSING 1,633                1,633                2,476               152% 1,732                744                  43%

236 HOUSING MITIGATION 842,443            842,443            2,042,390        242% 2,773,055         (730,664)          -26%

240 EMPLOYEE ASSISTANCE 30,966              30,966              24,186             78% 22,340              1,846               8%

247 ENVIRONMENT REMEDIATION 1,104                1,104                1,572               142% 1,171                401                  34%

250 COMH-SUCCESSOR AGENCY-MHRDA 7,131,889         7,131,889         8,814,486        124% 9,078,045         (263,560)          -3%

255 HOUSING SUCCESSOR AGENCY 1,285,374         1,285,374         446,244           35% 545,645            (99,401)            -18%

TOTAL SPECIAL REVENUE FUNDS 15,158,940       15,278,940       16,887,367      111% 18,141,986       (1,254,619)       -7%

CAPITAL PROJECTS FUNDS

301 PARK DEVELOPMENT 1,439,640         3,693,620         2,038,187        55% 1,994,942         43,245             2%

302 PARK MAINTENANCE 888,026            905,061            1,257,843        139% 859,411            398,431           46%

303 LOCAL DRAINAGE 1,822,884         1,822,884         1,981,720        109% 1,204,438         777,282           65%

304 LOCAL DRAINAGE/NON AB1600 70,894              70,894              154,244           218% 159,733            (5,489)              -3%

306 AGRICULTURE & OPEN SPACE PRESERVATION 1,539,970         1,539,970         796,128           52% 243,415            552,713           227%

308 STREET CIP 1,357,235         3,555,460         2,423,301        68% 1,222,532         1,200,769        98%

309 TRAFFIC IMPACT 1,348,287         1,348,287         575,633           43% 507,018            68,615             14%

311 POLICE IMPACT 256,218            256,218            227,367           89% 90,630              136,736           151%

313 FIRE IMPACT 94,577              94,577              78,600             83% 109,336            (30,737)            -28%

346 PUBLIC FACILITIES NON-AB1600 617,956            617,956            107,356           17% 777,946            (670,590)          -86%

347 PUBLIC FACILITIES IMPACT 171,217            171,217            156,053           91% 58,729              97,324             166%

348 LIBRARY 1,250,509         1,250,509         671,886           54% 324,106            347,780           107%

350 UNDERGROUNDING 53,236              53,236              203,491           382% 896,545            (693,054)          -77%

355 SCHOOL PEDESTRIAN/TRAFFIC SAFETY 544,341            544,341            107,005           20% 835,967            (728,962)          -87%

360 COMMUNITY/REC IMPACT FUND 985,274            985,274            868,104           88% 140,111            727,994           520%

TOTAL CAPITAL PROJECTS FUNDS 12,440,264       16,909,504       11,646,917      69% 9,424,859         2,222,057        24%

DEBT SERVICE FUNDS

420 CIVIC CENTER DEBT 297,408            297,408            246,328           83% 249,885            (3,557)              -1%

441 POLICE FACILITY BOND 385,373            385,373            381,458           99% 382,711            (1,253)              0%

TOTAL DEBT SERVICE FUNDS 682,781            682,781            627,786           92% 632,596            (4,810)              -1%
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City of Morgan Hill

Year to Date Revenues - Fiscal Year 2017-18

  For the Ten Months Ended April 30, 2018

  83% of Year Complete

CURRENT INCR (DECR)

ADOPTED AMENDED YTD % PRIOR FROM PRIOR %

BUDGET BUDGET ACTUAL OF BUDGET YTD YTD CHANGE

FUND

REVENUE

SOURCE

ENTERPRISE FUNDS

640 SEWER OPERATION

Sewer Service Fees 10,602,695       10,102,695       8,107,670        80% 7,782,415         325,254           4%

Interest Income/Transfers 48,461              48,461              24,837             51% 16,908              7,928               47%

Other Revenue/Current Charges 183,354            183,354          259,091         141% 353,223           (94,132)           -27%

640 SEWER OPERATION 10,834,510       10,334,510       8,391,597        81% 8,152,547         239,050           3%

641 SEWER EXPANSION

Interest Income 59,474              59,474              166,203           279% 113,497            52,706             46%

Development Impact Fee 4,727,753         4,727,753         3,221,982        68% 1,237,504         1,984,478        160%

Transfers/Other -                       -                     -                     0% 600                  (600)                -100%

641 SEWER EXPANSION 4,787,227         4,787,227         3,388,185        71% 1,351,601         2,036,584        151%

642 SEWER RATE STABILIZATION 15,702              15,702              336,003           2140% 56,029              279,973           500%

643 SEWER-CAPITAL PROJECT 2,424,509         2,424,509         2,090,364        86% 2,258,678         (168,314)          -7%

TOTAL SEWER FUNDS 18,061,948      17,561,948      14,206,148     81% 11,818,855      2,387,293        20%

650 WATER OPERATION

Water Sales 11,201,856       11,401,856       9,372,535        82% 7,680,836         1,691,699        22%

Meter Install & Service 120,575            120,575            238,868           198% 134,017            104,851           78%

Transfers-In / Interest Income 424,507            424,507            370,451           87% 346,597            23,853             7%

Other Revenue/Current Charges 475,784            475,784          617,598         130% 658,369           (40,772)           -6%

650 WATER OPERATION 12,222,722       12,422,722       10,599,451      85% 8,819,820         1,779,632        20%

651 WATER EXPANSION

Interest Income/Other Revenue/Transfer 1,944                1,944                41,963             2159% 29,771              12,191             41%

Development Impact Fee 1,196,984         1,196,984       881,178         74% 397,058           484,120          122%

651 WATER EXPANSION 1,198,928         1,198,928         923,140           77% 426,829            496,311           116%

 

652 Water Rate Stabilization 505,618            912,836            424,972           47% 418,522            6,450               2%

653 Water Capital Project 1,351,992         944,774            1,138,922        121% 810,588            328,335           41%

TOTAL WATER FUNDS 15,279,260      15,479,260      13,086,486     85% 10,475,758      2,610,727        25%

TOTAL ENTERPRISE FUNDS 33,341,208       33,041,208       27,292,634      83% 22,294,614       4,998,020        22%

INTERNAL SERVICE FUNDS

730 INFORMATION SYSTEMS 1,592,812         1,592,812         1,340,501        84% 1,339,185         1,316               0%

740 BUILDING MAINTENANCE 3,066,615         3,149,985         2,587,119        82% 2,563,928         23,191             1%

741 BUILDING REPLACEMENT 487,008            487,008            416,996           86% 395,196            21,801             6%

745 CIP ADMINISTRATION 1,869,109         1,869,109         1,148,439        61% 1,130,406         18,032             2%

760 UNEMPLOYMENT INSURANCE 1,094                1,094                1,829               167% 1,353                476                  35%

770 WORKERS COMPENSATION 763,390            763,390            841,888           110% 651,942            189,946           29%

790 EQUIPMENT REPLACEMENT 974,418            1,024,418         887,141           87% 879,783            7,357               1%

791EMPLOYEE BENEFITS 624,676            624,676            511,719           82% 1,118,620         (606,901)          -54%

793 CORPORATION YARD COMMISSION -                        -                       1,850               0% 1,010                840                  83%

795 GENERAL LIABILITY INSURANCE 941,342            941,342            793,980           84% 717,492            76,489             11%

TOTAL INTERNAL SERVICE FUNDS 10,320,464       10,453,834       8,531,462        82% 8,798,915         (267,453)          -3%

TOTAL FOR ALL FUNDS 109,081,345$   114,121,618$   97,925,787$    86% 89,433,260$     8,492,527$      9%
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City of Morgan Hill

Year to Date Expenses - Fiscal Year 2017-18

For the Month and Ten Months Ended April 30, 2018

83% of Year Complete

 CURRENT

FUND MONTH PERCENT OF

NO. FUND/ACTIVITY ACTUAL AMENDED YTD OUTSTANDING TOTAL TOTAL TO PRIOR

EXPENSES BUDGET EXPENSES ENCUMBRANCE ALLOCATED BUDGET YTD

010   GENERAL FUND

I.    ADMINISTRATION

      CITY COUNCIL 20,543$         401,865$                 283,818$          36,550$             320,368$          80% 260,784$          

      CITY ATTORNEY 46,760           836,813                   597,183            147,526             744,709            89% 557,557            

      CITY MANAGER/ATTORNEY LOAN -                     1,300,000                1,300,000         -                        1,300,000         100% 835,000            

      CITY MANAGER 80,313           1,901,979                936,259            714,138             1,650,396         87% 708,812            

      HUMAN RESOURCES 45,921           757,742                   564,635            6,560                 571,195            75% 557,575            

      COUNCIL SVCS & RECORDS MGMT

Council Svcs & Records Mgmt 42,800           601,195                   484,682            11,200               495,882            82% 463,781            

Elections 1,385            30,669                   69,563            -                       69,563              227% 133,202          

      COUNCIL SVCS & RECORDS MGMT 44,185           631,864                   554,245            11,200               565,445            89% 596,983            

       FINANCE 121,437         1,613,065                1,340,094         40,107               1,380,201         86% 1,360,203         

TOTAL ADMINISTRATION 359,159         7,443,327                5,576,235         956,080             6,532,315         88% 4,876,913         

II.  COMMUNITY SERVICES 

Membership Services & Rec. Programs 309,834         5,914,430                4,567,165         577,884             5,145,049         87% 4,335,427         

Recreation Facility Rentals 103,166         1,299,185                1,079,673         -                        1,079,673         83% 1,046,773         

Community Services 49,555           768,671                   573,767            26,798               600,565            78% 548,316            

Solid Waste Management 13,308           277,104                   157,127            -                        157,127            57% 150,528            

Street Maintenance 195,130         2,225,954                1,639,762         242,823             1,882,585         85% 1,574,998         

Downtown Maintenance 27,662           296,241                   224,835            57,857               282,692            95% 144,687            

Cable Television 1,503            49,443                   16,353            -                       16,353              33% 23,218            

      COMMUNITY SERVICES 700,158         10,831,028              8,258,683         905,362             9,164,045         85% 7,823,946         

      CODE COMPLIANCE 10,099           141,628                   102,765            -                        102,765            73% 101,279            

      CONGESTION MANAGEMENT 1,337             77,570                     58,348              -                        58,348              75% 69,352              

TOTAL COMMUNITY SERVICES 711,594         11,050,226              8,419,795         905,362             9,325,157         84% 7,994,577         

III.  PUBLIC SAFETY

      POLICE

PD Administration 138,184         1,185,166                990,555            21,812               1,012,367         85% 995,235            

Field Operations 580,041         8,618,921                6,389,879         832,808             7,222,687         84% 6,204,050         

Support Services 165,216         2,089,756                1,709,551         3,536                 1,713,087         82% 1,701,698         

Emergency Services/Haz Mat 16,337           217,012                   155,362            30,639               186,000            86% 153,054            

Special Operations 146,651         2,779,972                2,092,318         -                        2,092,318         75% 2,180,669         

Dispatch Services 127,279         1,694,978              1,316,811       -                       1,316,811         78% 1,294,365       

      POLICE 1,173,708      16,585,805              12,654,475       888,794             13,543,269       82% 12,529,071       

       FIRE 429,643         5,785,389                4,982,217         4,749                 4,986,966         86% 4,649,823         

TOTAL PUBLIC SAFETY 1,603,351      22,371,194              17,636,692       893,544             18,530,235       83% 17,178,894       

IV.   TRANSFERS

Other 145,443         1,901,915                1,621,020         -                        1,621,020         85% 1,783,963         

TOTAL TRANSFERS 145,443         1,901,915                1,621,020         -                        1,621,020         85% 1,783,963         

TOTAL GENERAL FUND 2,819,547      42,766,662              33,253,742       2,754,986          36,008,728       84% 31,834,348       
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City of Morgan Hill

Year to Date Expenses - Fiscal Year 2017-18

For the Month and Ten Months Ended April 30, 2018

83% of Year Complete

 CURRENT

FUND MONTH PERCENT OF

NO. FUND/ACTIVITY ACTUAL AMENDED YTD OUTSTANDING TOTAL TOTAL TO PRIOR

EXPENSES BUDGET EXPENSES ENCUMBRANCE ALLOCATED BUDGET YTD

SPECIAL REVENUE FUNDS

202 STREET MAINTENANCE 169                763,480                   536,740            -                        536,740            70% 529,946            

205 PUBLIC SAFETY/SUPP.LAW -                     100,000                   106,000            -                        106,000            106% 113,192            

206  COMMUNITY DEVELOPMENT FUND

Planning 151,085         2,241,307                1,563,944         409,779             1,973,723         88% 1,632,642         

Building 115,188         1,864,823                1,410,703         23,572               1,434,275         77% 1,418,912         

Engineering 108,434         1,437,702              1,107,965       71,133             1,179,098         82% 839,178          

206  COMMUNITY DEVELOPMENT FUND 374,707         5,543,832                4,082,612         504,484             4,587,096         83% 3,890,732         

207 LONG RANGE PLANNING 42,910           1,311,662                493,292            243,964             737,256            56% 458,060            

215/216 CDBG 23,475           165,331                   204,975            -                        204,975            124% 28,099              

225 ASSET SEIZURE -                     26,595                     -                       -                        -                       0%

229 LIGHTING AND LANDSCAPE 16,692           205,430                   143,497            36,360               179,857            88% 130,003            

230 COMMUNITY FACILITIES DISTRICT 1,100             45,100                     15,268              1,356                 16,624              37% 14,745              

232 ENVIRONMENT PROGRAMS 26,969           345,422                   324,419            16,385               340,804            99% 484,587            

234 MOBILE HOME PARK 71                  880                          710                   -                        710                   81% 680                   

236 HOUSING MITIGATION 130,541         2,270,091                595,869            131,046             726,915            32% 2,954,091         

240 EMPLOYEE ASSISTANCE 2,104             41,247                     24,763              -                        24,763              60% 27,599              

250 COMH-SUCCESSOR AGENCY-MHRDA 12,537           7,178,310                7,038,499         23,890               7,062,389         98% 8,569,490         

255 HOUSING SUCCESSOR AGENCY 157,908         2,509,803                1,638,650         25,000               1,663,650         66% 756,294            

TOTAL SPECIAL REVENUE FUNDS 789,184         20,507,183              15,205,293       982,485             16,187,778       79% 17,957,518       

CAPITAL PROJECT FUNDS

301 PARK DEVELOPMENT 474,161         9,252,699                4,249,791         269,833             4,519,624         49% 917,893            

302 PARK MAINTENANCE 73,338           2,688,257                2,296,966         252,046             2,549,012         95% 771,882            

303 LOCAL DRAINAGE 986                47,010                     12,722              5,579                 18,301              39% 18,942              

304 LOCAL DRAIN. NON-AB1600 1,855             189,171                   53,566              -                        n/a 19,101              

306 AGRICULTURE & OPEN SPACE PRESERVATIO 5,927             4,481,696                99,195              82,231               181,426            4% 821,626            

308 STREET CIP 11,024           5,335,964                2,113,439         307,692             2,421,131         45% 138,030            

309 TRAFFIC IMPACT 19,880           3,913,053                1,940,761         154,847             2,095,608         54% 1,063,359         

311 POLICE IMPACT 83,197           237,117                   226,934            5,579                 232,513            98% 262,581            

313 FIRE IMPACT 113                623,735                   3,794                5,579                 9,373                2% 1,121                

346 PUBLIC FAC.NON AB1600 40,293           1,020,977                558,196            78,991               637,187            62% 530,236            

347 PUBLIC FACILITIES IMPACT 93                  439,481                   3,555                5,579                 9,134                2% 1,077                

348 LIBRARY IMPACT 44,778           3,824,836                408,081            105,029             513,110            13% 337,875            

350 UNDERGROUNDING 45                  55,539                     450                   -                        450                   1% 706,095            

355 SCHOOL PEDESTRIAN & TRAFFIC SAFETY 19,022           1,809,032                257,107            64,042               321,149            18% 6,787                

360 COMM/REC CENTER IMPACT 4,129             309,400                   38,508              259,192             297,700            0% 1,111                

TOTAL CAPITAL PROJECTS FUNDS 778,839         34,227,966              12,263,066       1,596,218          13,805,718       40% 5,597,715         

DEBT SERVICE FUNDS

420 CIVIC CENTER DEBT 75,280           297,423                   285,345            -                        285,345            96% 297,261            

441 POLICE FACILITY BOND DEBT 96,509           383,610                   392,702            -                        392,702            102% 382,511            

TOTAL DEBT SERVICE FUNDS 171,789         681,033                   678,048            -                        678,048            100% 679,773            
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City of Morgan Hill

Year to Date Expenses - Fiscal Year 2017-18

For the Month and Ten Months Ended April 30, 2018

83% of Year Complete

 CURRENT

FUND MONTH PERCENT OF

NO. FUND/ACTIVITY ACTUAL AMENDED YTD OUTSTANDING TOTAL TOTAL TO PRIOR

EXPENSES BUDGET EXPENSES ENCUMBRANCE ALLOCATED BUDGET YTD

ENTERPRISE FUNDS

SEWER 

640 SEWER OPERATIONS 811,298         10,871,377              8,183,603         285,024             8,468,627         78% 8,045,952         

641 SEWER CAPITAL EXPANSION 35,312           19,130,592              1,163,174         627,019             1,790,192         9% 1,561,221         

642 SEWER RATE STABILIZATION 325                3,900                       3,250                -                        3,250                83% 3,100                

643 SEWER-CAPITAL PROJECTS 175,945         8,453,383              3,216,790       242,105           3,458,895         41% 3,249,825       

TOTAL SEWER FUND(S) 1,022,880      38,459,252              12,566,817       1,154,148          13,720,965       36% 12,860,099       

WATER

Water Operations 765,028         11,030,629              8,316,082         713,275             9,029,357         82% 7,458,724         

Utility Billing 51,325           836,258                   604,524            27,481               632,005            76% 580,523            

Water Conservation 23,023           212,502                 83,488            50,000             133,488            63% 93,355            

650 WATER OPERATIONS 839,376         12,079,389              9,004,094         790,756             9,794,850         81% 8,132,601         

651 WATER CAPITAL EXPANSION 12,273           3,405,848                346,615            1,831,937          2,178,553         64% 1,358,743         

652 WATER RATE STABILIZATION 51                  662                          510                   -                        510                   77% 480                   

653 WATER-CAPITAL PROJECTS 82,629           2,991,557              1,859,102       291,965           2,151,067         72% 3,287,858       

TOTAL WATER FUND(S) 934,329         18,477,455              11,210,321       2,914,658          14,124,979       76% 12,779,683       

TOTAL ENTERPRISE FUNDS 1,957,209      56,936,707              23,777,138       4,068,805          27,845,944       49% 25,639,782       

INTERNAL SERVICE FUNDS

730 INFORMATION SYSTEMS 78,108           1,796,307                1,361,926         44,539               1,406,465         78% 1,054,805         

740 BUILDING MAINTENANCE 242,082         3,328,743                2,518,519         125,171             2,643,690         79% 2,493,210         

741 BUILDING REPLACEMENT 38,426           524,821                   350,801            85,914               436,715            83% 749,745            

745 CIP ADMINISTRATION 107,624         1,872,190                1,148,418         18,183               1,166,601         62% 1,130,359         

760 UNEMPLOYMENT -                     20,400                     3,728                -                        3,728                18% 7,189                

770 WORKERS COMPENSATION 1,712             808,807                   905,218            -                        905,218            112% 436,471            

790 EQUIPMENT REPLACEMENT -                     1,275,467                648,889            322,329             971,219            76% 1,293,324         

791 EMPLOYEE BENEFITS FUND 41,068           558,538                   582,555            -                        582,555            104% 468,356            

793 CORP YARD COMMISSION 910                -                               8,467                1,903                 10,370              0% 6,265                

795 GEN. LIABILITY INSURANCE 30,628           1,059,920                818,391            -                        818,391            77% 831,343            

TOTAL INTERNAL SERVICE FUNDS 540,559         11,245,194              8,346,913         598,039             8,944,952         80% 8,471,067         

REPORT TOTAL 7,057,128$    166,364,744$          93,524,200$     10,000,534$      103,471,168$   62% 90,180,201$     
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DRAFT 

 

 
 

Meeting Minutes 
City Council 

 
Steve Tate - Mayor 

Rich Constantine - Mayor Pro Tem 

Larry Carr - Council Member 

Caitlin Jachimowicz - Council Member 

Rene Spring - Council Member 

 

Wednesday, June 6, 2018 6:00 pm 
 

Council Chamber 
17555 Peak Avenue, Morgan Hill, CA 95037 

 

SPECIAL/REGULAR MEETING 

(6:00 P.M. Commission Interviews/ 7:00 P.M. Regular Meeting) 

 

A special meeting of the City Council was called at 6:00 p.m. for the purpose of 
conducting Commission Interviews.  

SPECIAL MEETING 

6:00 P.M. 

CALL TO ORDER 

Mayor Tate called the special meeting to order at 6:00 P.M. 

ROLL CALL ATTENDANCE 

Deputy City Clerk Michelle Bigelow called the roll. 
 

Attendee Name Title Status Arrived 

Steve Tate Mayor Present  

Rich Constantine Mayor Pro Tem Absent  
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Larry Carr Council Member Present  

Caitlin Jachimowicz Council Member Present  

Rene Spring Council Member Present  
 

DECLARATION OF POSTING AGENDA 

Deputy City Clerk Michelle Bigelow declared the posting of the agenda.  

COMMISSION INTERVIEWS 
 

1. INTERVIEWS TO FILL ONE (1) VACANCY ON THE LIBRARY, CULTURE, AND ARTS 
COMMISSION 

Recommendation: 

1. Discuss the characteristics/traits that a successful applicant would possess; 
2. Conduct Interviews; 
3. Council Members identify top applicant and provide recommendation to the 

Mayor; and 
4. Discuss and/or appoint applicant. 
 

Mayor Tate introduced the item. The Council shared with the applicants, what their expectations are of a 
Library, Culture, and Arts Commissioner. 
 
Council Interviewed the following applicants: 
Valerie Goodwin 
Raquel Gonzalez 
Poonam Chabra 
 
The special meeting was adjourned at 6:34 p.m. 
 
Mayor Tate announced during the "Other Reports" section of the agenda that Poonam Chabra was 
unanimously selected to fill the vacancy on the Library, Culture, and Arts Commission. 

RESULT: APPOINT  

 

REGULAR MEETING 

7:00 P.M. 

 

Mayor Tate called the regular meeting to order at 7:00 p.m. 

SILENT INVOCATION 

PLEDGE OF ALLEGIANCE 

CITY COUNCIL REPORTS 

Council Member Jachimowicz spoke about the Institute for Local Government (ILG) TIERS Program. A 
team from Morgan Hill attended a workshop in February along with 11 other agencies. The two-day 
workshop involved learning the TIERS framework which provides practical tools for engaging residents, 
including the immigrant community. Each agency went to the workshop with a specific project to apply the 
framework to. Morgan Hill's project was engaging the community on infrastructure, public safety services, 
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and funding, which is a timely issue for us. The group felt that it was a successful two days and they will 
be coming back to Council with a report at the beginning of the next fiscal year with a game plan for 
implementing some of the strategies they learned to reach those goals moving forward.  
 
She shared that she took part along with City Manager Christina Turner, Mayor Tate, and Council 
Member Carr in the Cities Association Annual General Membership meeting. At the meeting they talked 
about housing and transportation like they do at so many of the regional meetings they attend. Although 
they have not found any solutions or solid answers, they will continue to chip away at those issues. Along 
those lines, the Cities Association did support three ballot initiatives from this last election and all three 
passed. 
 
She mentioned that in May she attended "Honoring the Badge" with Council Members Spring and 
Constantine and that our own Police Chief David Swing received an award that day.  
 
She announced that the Relay for Life of Gilroy disbanded this year and the small team from Morgan Hill 
took them on; they are now the Relay for Life of South County. The program is run by two individuals from 
Morgan Hill, Nikki Underhill and Kelly Carmichael. They put on the whole event this year and so far, have 
raised $107,598. The event took place in May and they will be fundraising until August. These individuals 
are two stellar members of our community that are doing great work.  

CITY MANAGER'S REPORT 

Teammate Recognitions 
 

New Hires 
Michael Horta - Sr. Human Resources Analyst 

Lynette Kong - Associate Engineer 
 

Promotions 
Jennie Tucker- Recreation Manager 

 
Retirement 

Debbie Lee- Lazzarino 
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TEAMMATE RECOGNITION PRESENTATION 

City Manager Christina Turner recognized the new, promoted, and retired teammates. 

 

She spoke to the evening's supplements and presentations. She shared that she visited the third grade 
room 115 class at Morgan Hill Charter School's Idea Fair. It was a very fun event. They presented their 
ideas about what would make Morgan Hill a better community. One of her favorite ideas, was the 
proposal to expand Cal Train services to provide services throughout the day and to add weekend 
services. Some other fun ideas were adding batting cages to Morgan Hill and for Morgan Hill to be a 
gluten free town. She commented that we have a busy summer that is already underway. The Aquatics 
Center opened on Memorial Day Weekend and has been a great success since the opening. The 
Aquatics Center is now open 7 days a week through August 17th. She mentioned that she, along with 
Council Members Spring and Carr, attended a South County Regional Wastewater Authority (SCRWA) 
Board meeting this morning and announced that SCRWA won the second place award for Outstanding 
Professional Accomplishment and Engineering Achievement by the California Water Environment 
Association. SCRWA operates the joint treatment plant for Morgan Hill and Gilroy which treats the 
sewage from the two cities. The SCRWA Plant has been an award winning plant for many years and this 
award like past awards is another indication of the excellent work that is being done. She concluded by 
announcing that June is Pride Month and last Friday the City held a Pride Flag raising ceremony. 

CITY ATTORNEY'S REPORT 

City Attorney Donald Larkin shared that on June 1st, High Speed Rail (HSR) released its 2018 Business 
Plan. Upon first reading it doesn't look significantly different from the draft document. We are still 
anticipating HSR to identify their preferred alignment this month. 

OTHER REPORTS 

Mayor Tate announced that the next coffee with the Mayor will be on Saturday, June 23rd at Booksmart 
from 10:00 to 11:30 a.m. 
 
He shared that earlier in the evening the City Council held interviews to fill a vacancy on the Library, 
Culture, and Arts Commission. The Council unanimously appointed Poonam Chabra to fill the vacancy.  

RECOGNITIONS 

Recognizing Roger Knopf for his time, dedication, and service to the Morgan Hill Corporation Yard 
Commission 

PUBLIC COMMENT 

The public comment was opened at 7:19 p.m. 

John McKay was called to speak. 

There being no further requests to speak, the public comment was closed. 
 

ADOPTION OF AGENDA 
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MOTION: 
Adopting the agenda as posted. 

RESULT: ADOPTED [UNANIMOUS] 

MOVER: Caitlin Jachimowicz, Council Member 

SECONDER: Larry Carr, Council Member 

AYES: Tate, Carr, Jachimowicz, Spring 

ABSENT: Constantine 

 

CONSENT CALENDAR 

MOTION: 

Approving consent calendar items 2 through 15 and 17 through 19. 
 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Larry Carr, Council Member 

SECONDER: Rene Spring, Council Member 

AYES: Tate, Carr, Jachimowicz, Spring 

ABSENT: Constantine 

 

2. ACCEPT HIGHLAND AVENUE SEWER UPGRADE PROJECT 

Recommendation: 

1. Accept as complete the Highland Avenue Sewer Upgrade Project in the final amount of $585,616; 
2. Authorize the City Engineer to sign the attached Notice of Completion; and 
3. Direct the City Clerk to file said Notice of Completion with the County Recorder’s Office. 
 

3. APPROVAL OF STORMWATER BEST MANAGEMENT PRACTICES (BMP) OPERATION 
AND MAINTENANCE AGREEMENT FOR BUTTERFIELD SELF STORAGE 
DEVELOPMENT AT 955 JARVIS DRIVE (APN: 726-25-090) 

Recommendation: 

1. Approve a Stormwater Best Management Practices (BMP) Operation and Maintenance 
Agreement for the Butterfield Self Storage at 955 Jarvis Drive (APN:  726-25-090); and 

2. Authorize the City Manager to execute the Stormwater BMP Operation and Maintenance 
Agreement pending review and approval by the City Attorney. 

 

4. APPROVAL OF STORMWATER BEST MANAGEMENT PRACTICES (BMP) OPERATION 
AND MAINTENANCE AGREEMENT FOR MJR ELECTRIC DEVELOPMENT AT 155 
MAST STREET (APN: 817-02-050) 

Recommendation: 

1. Approve a Stormwater Best Management Practices (BMP) Operation and Maintenance 
Agreement for the MJR Electric development at 155 Mast Street (APN:  817-02-050); and 

2. Authorize the City Manager to execute the Stormwater BMP Operation and Maintenance 
Agreement pending review and approval by the City Attorney. 
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5. APPROVAL OF STORMWATER BEST MANAGEMENT PRACTICES (BMP) OPERATION 
AND MAINTENANCE AGREEMENT FOR OAKWOOD SCHOOL DEVELOPMENT AT 105 
JOHN WILSON WAY (APN: 779-04-073) 

Recommendation: 

1. Approve a Stormwater Best Management Practices (BMP) Operation and Maintenance 
Agreement for the Oakwood School development at 105 John Wilson Way (APN:  779-04-073); 
and 

2. Authorize the City Manager to execute the Stormwater BMP Operation and Maintenance 
Agreement pending review and approval by the City Attorney. 

 

6. FINAL MAP APPROVAL OF VALENCIA PHASE 2 - TRACT NO. 10433 

Recommendation: 

1. Approve the Final Map; 
2. Authorize the City Manager to execute the Subdivision Improvements Agreement with MH 

Valencia 2015 Inc., a California Corporation; 
3. Authorize the City Manager to execute a Stormwater Best-Management-Practices (BMP) 

Operation and Maintenance Agreement pending review and approval by the City Attorney; and 
4. Authorize the recordation of the Final Map, the Subdivision Improvements Agreement, and the 

Stormwater BMP Operation and Maintenance Agreement.   
 

7. FINAL MAP APPROVAL OF SAN SEBASTIAN PHASE 2A - TRACT NO. 10451 

Recommendation: 

1. Approve the Final Map; 
2. Authorize the City Manager to execute the Subdivision Improvements Agreement with Toll CA 

XX, LP; 
3. Authorize the City Manager to execute a Stormwater Best-Management-Practices (BMP) 

Operation and Maintenance Agreement pending review and approval by the City Attorney; and 
4. Authorize the recordation of the Final Map, Subdivision Improvements Agreement, and the 

Stormwater BMP Operation and Maintenance Agreement. 
 

8. RESOLUTION AUTHORIZING THE CITY MANAGER TO EXECUTE COOPERATIVE 
AGREEMENTS WITH THE SANTA CLARA VALLEY WATER DISTRICT TO SHARE IN 
THE COSTS AND ADMINISTRATION OF WATER CONSERVATION PROGRAMS 

Recommendation: 

Adopt resolution authorizing the City Manager to execute and administer a Cooperative Agreement 
annually for water conservation purposes with the Santa Clara Valley Water District. 
 

9. APPROVE AGREEMENT FOR UNIFORM SERVICES FOR UTILITIES AND 
MAINTENANCE STAFF 

Recommendation: 

Approve and authorize the City Manager to execute a three-year service agreement for a total of 
$66,000 with Prudential Overall Supply.  
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10. AWARD OF TRAFFIC SIGNING AND STRIPING MAINTENANCE SERVICE 
AGREEMENT 

Recommendation: 

1. Award a three-year contract to Chrisp Company in the amount of $225,000; and 
2. Authorize the City Manager to execute and administer the Maintenance Service Agreement with 

Chrisp Company. 
 

11. AWARD JANITORIAL SERVICE CONTRACT 

Recommendation: 

1. Award a two-year contract to Firato Service Company, Inc. in the amount of $880,859; and 
2. Authorize the City Manager to execute and administer the Service Agreement with Firato Service 

Company, Inc. 
 

12. APPROVE REHABILITATION OF THE 330 CREEKWOOD COURT BELOW MARKET 
RATE (BMR) HOME BY THE CITY HOUSING FUND 

Recommendation: 

1. Authorize rehabilitation of the Moderate, Below Market Rate (BMR) home located at 330 
Creekwood Court to re-sell to an income-eligible buyer, preserving the unit within the City’s 
affordable housing inventory at 120% of the Area Median Income and extending the 
affordability covenants; and 

2. Adopt resolution to amend the City’s Fiscal Year 2017-18 budget, appropriating    $74,851.43 
from the Housing Fund (255) for short term expenses associated with the rehabilitation of the 
home located at 330 Creekwood Court, to be recovered at the time of resale of the property.  

 

13. AUTHORIZE WRITE-OFF OF UNCOLLECTIBLE HOUSING REHABILITATION LOAN IN 
ACCORDANCE WITH THE WRITE-OFF POLICY 

Recommendation: 

Authorize write-off of uncollectible housing loan in the amount of $38,725, in accordance with the 
write-off policy. 
 

14. REPORT ON CURRENT OPERATIONS AT SKATEBOARD/BMX PARK 

Recommendation: 

Receive update on current operations at Skateboard/BMX Park. 
 

15. ANNUAL EVALUATION REPORTS FOR THE SANTA CLARA COUNTY MULTI-
JURISDICTIONAL PROGRAM FOR PUBLIC INFORMATION (PPI) 

Recommendation: 

Accept the Annual Evaluation Reports for FY 2015-16 (Year 1) and FY 2016-17 (Year 2) of the 2015 
Santa Clara County Multi-Jurisdictional Program for Public Information (PPI). 
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16. ITEM PULLED FOR DISCUSSION 

17. ADOPT ORDINANCE APPROVING A COMPREHENSIVE UPDATE OF TITLE 18 – 
ZONING OF THE CITY OF MORGAN HILL MUNICIPAL CODE INCLUDING AN 
AMENDMENT TO THE CITY’S OFFICIAL ZONING MAP CONSISTENT WITH THE 
MORGAN HILL 2035 GENERAL PLAN (FILE NO. ZA2016-0006: ZONING CODE 
UPDATE) 

Recommendation: 

Waive the reading, adopt Ordinance No. 2277, New Series, and declare that said title, which appears 
on the agenda, shall be determined to have been read by title and further reading waived. 
 

18. APPROVE THE MAY 16, 2018 MEETING MINUTES 

Recommendation: 

Approve Minutes. 

 

19. APPROVE THE MAY 18, 2018 MEETING MINUTES 

Recommendation: 

Approve Minutes. 

 

ITEMS PULLED FOR DISCUSSION 
 

16. CALL FOR A GENERAL MUNICIPAL ELECTION TO BE HELD ON TUESDAY, 
NOVEMBER 6, 2018 

Recommendation: 

1. Adopt resolution calling for a General Municipal Election to be held on Tuesday, November 6, 2018 to 
elect a Mayor; one Council Member from District B; and one Council Member from District D; and 

2. Adopt resolution requesting the services of the Board of Supervisors of the County of Santa Clara 
and the Registrar of Voters Office - and the Consolidation of the Election. 

 
The public comment was opened at 7:24 p.m. 
Doug Muirhead was called to speak. 
There being no further requests to speak, the public comment was closed. 
 
MOTION: 
Approving the recommended action. 

RESULT: ADOPTED [UNANIMOUS] 

MOVER: Caitlin Jachimowicz, Council Member 

SECONDER: Rene Spring, Council Member 

AYES: Tate, Carr, Jachimowicz, Spring 

ABSENT: Constantine 

 

PUBLIC HEARING 
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20. CITY OF MORGAN HILL LANDSCAPE ASSESSMENT DISTRICT NUMBER 1 
RESOLUTION ORDERING ANNUAL ASSESSMENTS AND RELATED ACTIONS 

Recommendation: 

1. Open and close the Public Hearing; and 
2. Adopt resolution confirming Fiscal Year 18/19 annual assessments and ordering the levy of 

assessments for the District. 
 

Interim Deputy City Manager Chris Ghione provided the report.  
 
The public comment was opened at 7:27 p.m. 
There being no requests to speak, the public comment was closed. 
 
MOTION: 
Approving the recommended action. 

RESULT: ADOPTED [UNANIMOUS] 

MOVER: Larry Carr, Council Member 

SECONDER: Caitlin Jachimowicz, Council Member 

AYES: Tate, Carr, Jachimowicz, Spring 

ABSENT: Constantine 

 

21. PUBLIC HEARING TO ADOPT THE FISCAL YEAR (FY) 2018-19 AND 2019-20 
OPERATING BUDGET, FY 2018-19 THROUGH 2023-24 CAPITAL IMPROVEMENT 
BUDGET,  FY 2018-19 APPROPRIATIONS LIMIT, AND APPROVE A FIVE-YEAR 
AGREEMENT WITH CAL FIRE 

Recommendation: 

1. Open/Close Public Hearing; 
2. Adopt resolution to: 

a. Adopt the FY 2018-19 and 2019-20 Operating Budget; 
b. Adopt the FY 2018-19 through 2023-24 Capital Improvement Program Budget; 
c. Adopt the FY 2018-19 Appropriations Limit and Appropriations Limit Adjustment Factors; 

3. Adopt resolution authorizing the City Manager to enter into a five-year agreement with the 
California Department of Forestry and Fire Protection (CAL FIRE) to provide fire and emergency 
medical response services effective July 1, 2018 through June 30, 2023; and 

4. Adopt the Management, Professional, and Confidential Employees resolution and corresponding 
salary schedules effective July 1, 2018.  

 
City Manager Christina Turner, along with Assistant City Manager Cindy Murphy, Finance Director Dat 
Nguyen, and Budget Manager Monica Delgado provided the report.  
 
The public comment was opened at 7:56 p.m. The following people were called to speak: 
Charles Weston and Heidi Golden 
Margo Hinnenkamp 
Kathy Sullivan 
John McKay 
Brian Sullivan 
There being no further requests to speak, the public comment was closed.  
 
MOTION: 
Directing the City Manager to negotiate an agreement with the Grange spending up to $25,000 for the 
installation of an air conditioning system and negotiate a facility use agreement for City use of the Grange 
Hall. 
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RESULT: DIRECTED [UNANIMOUS] 

MOVER: Larry Carr, Council Member 

SECONDER: Rene Spring, Council Member 

AYES: Tate, Carr, Jachimowicz, Spring 

ABSENT: Constantine 

 

MOTION: 
Approving the recommended actions and include additional funding for the Grange. 

RESULT: ADOPTED [UNANIMOUS] 

MOVER: Larry Carr, Council Member 

SECONDER: Caitlin Jachimowicz, Council Member 

AYES: Tate, Carr, Jachimowicz, Spring 

ABSENT: Constantine 

 

CLOSED SESSION 
 

CLOSED SESSION ANNOUNCEMENT 

City Attorney Donald Larkin announced the closed session item. 
 

OPPORTUNITY FOR PUBLIC COMMENT 

The public comment was opened at 8:31 p.m. 

There being no requests to speak, the public comment was closed.  
 

ADJOURN TO CLOSED SESSION 

The meeting adjourned to closed session 8:31 p.m. 

 

CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED LITIGATION 

Initiation of litigation pursuant to:  Government Code Section 54956.9(d)(4) 

Number of Cases:   One (1) 
 

RECONVENE 

The meeting reconvened at 9:17 p.m. 

 

City Attorney Donald Larkin announced that there was no reportable action from the closed session. 
 

FUTURE COUNCIL INITIATED AGENDA ITEMS 

None. 
 

ADJOURNMENT 

The meeting was adjourned at 9:17 p.m. 
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MINUTES PREPARED BY: 

Michelle Bigelow, Deputy City Clerk 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Gina Paolini, Interim Principal Planner 
APPROVED BY: City Manager 
 

APPEAL (AAE2018-0006 AND AAE2018-0008) OF PLANNING 
COMMISSION'S DISTRIBUTION OF RESIDENTIAL DEVELOPMENT 
CONTROL SYSTEM (RDCS) BUILDING ALLOTMENTS FOR  
RDCS2017-0013: COCHRANE – MWEST PROP CO AND RDCS2017-
0014: MONTEREY/CENTRAL-ECA FOR FISCAL YEAR 2019/20 
 
RECOMMENDATION(S) 
1. Grant a hearing de novo; 
2. Open/close public hearing; and, 
3. Adopt a Resolution denying the appeals and reaffirming the distribution of the 

Residential Development Control System (RDCS) Building Allotments for Fiscal 
Year 2019/20. 

 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Protecting the Environment 
Preserving and Cultivating Public Trust 

2018 Strategic Priorities 
Infrastructure 

 
GUIDING DOCUMENTS 
General Plan/Housing Element 
 
REPORT NARRATIVE: 
Two of the applicants in this year’s RDCS competition, RDCS2017-0013: Cochrane-
MWest and RDCS2017-0014: Monterey/Central-ECA, are appealing the final award 
(distribution) of building allotments as issued by the Planning Commission on May 22, 
2018, using the appeal process set forth in Chapter 18.64 of the Morgan Hill Municipal 
Code. All decisions of the Planning Commission may be appealed to the City Council. 
The appellants submitted their appeal requests within the ten-day appeal period set 
forth in Chapter 18.64. 
 
Planning Commission Action 
 
The Planning Commission approved Resolution No. 18-13 (Attachment 2) at the May 
22, 2018 meeting, awarding residential building allotments for Fiscal Year 2019/20 
pursuant to the noted distribution amongst RDCS applicants. As part of the award 
process, the Planning Commission awarded a specific number of building allotments to 
each of the competing projects, as authorized by City Council Resolution No. 17-066 
(Attachment 3) and Section 18.78.120 (RDCS procedures) of the Morgan Hill Municipal 
Code. For the Fiscal Year 2019/20 competition, 195 building allotments were distributed 
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among seven projects. 
 
The Appeals 
 
The two projects for which the City received appeals (RDCS2017-0013: Cochrane-
MWest and RDCS2017-0014: Monterey/Central-ECA) are each discussed separately in 
the following analysis. 
 
1. RDCS2017-0013: COCHRANE – MWEST PROP CO.  

Final Score: 179  
Request: 379 Allotments (5-year request)  

 Build-out: 389 units 
 
MWest has competed in the RDCS process for three consecutive years. The first year, 
the project did not receive a qualifying score, and the subsequent two years the project 
was amongst the highest scoring projects. The project has received a total award of 81 
building allotments. The project has not obtained the required discretionary entitlements 
or a Development Agreement for the first 10 allotments awarded for FY 2018/19. The 
project has a “commencement of construction” deadline for the first 10 allotments of 
June 30, 2019. 
 
The appellant, MWest Propco XXIII LLC, has filed an appeal of the Planning 
Commission building allotment award because it did not include a multi-year award. The 
appellant is requesting the City Council award multi-year allotments (5-years) to 
complete the project. The appellant’s initial letter of justification is provided as 
Attachment 4 to this report.  Late on June 14 the appellant provided a supplemental 
letter (Attachment 5), which includes additional justification and incentives for the 
approval of multi-year allotments. Because this proposal was received shortly before 
publication of this report, staff will perform additional analysis and provide a supplement 
early next week. 
 
a. Regional Housing Needs Allocation (RHNA) and RDCS Program 
 
As part of their deliberations, the Planning Commission thought it was important to 
understand and consider the impacts of new and pending legislation and the potential 
punitive consequences of not meeting the RHNA and pending Senate Bill (SB) 828 (in 
committee) which could drastically increase RHNA quotas. Possible consequences 
considered included: 
 
a.  Subject to HCD audit; 
b.  Report to Attorney General for under production; 
c.  Forced to go on a 4-year reporting cycle (currently 8-year cycle); 
d.  Exposure to being sued by housing advocates for not meeting housing quotas; 
e.  Unbuilt quotas are rolled over to the next cycle. At present quotas are reset for 

each 8-year cycle. As housing quotas compound, the City could get into a quota 
debt; 

f.  The City could be required to plan for 125 percent of quotas and forced to re-
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zone more land to meet the quota, assuming that land is available; and 
g.  May be ineligible to participate in specific funding programs. 
 
As explained in the appellant’s letter and in the presentation to the Planning 
Commission at the May 8, 2018 meeting, Senate Bill (SB) 35 (enacted in January) 
promotes the development of affordable housing, while removing local control. It allows 
developers with qualifying developments (paying prevailing wages) to submit plans that 
bypass important City processes: 
 
a.  No environmental review 
b.  No local review 
c.  No Planning Commission/City Council approval required 
 
The City can only apply objective criteria to an SB 35 project. The RDCS requirements 
are considered objective criteria. The appellant states that the City’s annual cap under 
Measure S of 215 units would have no impact on a project’s ability to move forward and 
therefore granting a multi-year award would not hinder an affordable project. The basis 
of this argument is that an affordable housing project with at least a 50% affordable 
commitment are not currently subject to the annual cap under Measure S. Such projects 
can proceed independently of the RDCS under SB 35 because the City is out of 
compliance with State Law. This statement is only true if the City were to award all 
future allotments and an SB 35 or Housing Accountability Act project were to be 
submitted and allotments were not available. It also presumes that all affordable 
housing projects that come forward would quality for either SB 35 or the Housing 
Accountability Act. Further, the intent is clear that the City is to account for affordable 
housing when establishing competition categories to ensure that an adequate number 
of allotments are available consistent with RHNA and the adopted Housing Element 
pursuant to Morgan Hill Municipal Code Section 18.78.090. RDCS does not 
contemplate that affordable housing would be built in addition to the number of 
allotments, but rather it is likely that future annual reductions to available allotments 
would be made pursuant to 18.78.110B to maintain the purpose of RDCS and the City’s 
goal to maintain a population cap and meter the pace of development. 
 
The following tables demonstrate the allotment capacity with a five-year award based 
on current RDCS Competition Manual provisions, staff’s alternative distribution 
presented to the Planning Commission and the appellant’s proposed distribution. These 
proposals assume a maximum availability of 195 building allotments. 
 

Table 1: RDCS Building Allotment Multi-Year Projection (Staff) 

Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Measure C 
Transitional 
(Borello Project) 

59 25 25 25 25 

On-Going  
(E. Dunne-Young) 

20 13 13 0 0 

Affordable (20%) N/A 39 39 39 39 

Cochrane-MWest 71 77 77 77 77 
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Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Downtown* N/A 48* Uncertain Uncertain Uncertain 

Awarded 45 N/A N/A N/A N/A 

Total Proposed 
Commitment 

195 202 154 141 141 

Available for 
Future 

0 0 41 54 54 

 
Table 2: RDCS Building Allotment Multi-Year Projection (Appellant) 

Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Measure C 
Transitional 
(Borello Project) 

59 25 25 25 25 

On-Going  
(E. Dunne-Young) 

20 13 13 0 0 

Affordable (20%) N/A 39 39 39 39 

Cochrane-MWest 71 45 45 109 109 

Downtown* N/A 48* Uncertain Uncertain Uncertain 

Awarded 45 N/A N/A N/A N/A 

Total Proposed 
Commitment 

195 170 122 173 173 

Available for 
Future 

0 25 73 22 22 

*Downtown exempt units can be deducted from future years and not from one single 
year; however, for demonstration purposes the deduction is shown in a single year.  
 
The City Council and Planning Commission have expressed the desire to retain local 
control and maintain the RDCS program. To do this, future allotments need to be 
preserved for projects where their affordability is certain, deed restricted and metered 
through the RDCS program, where possible.   
 
The City’s Housing Division has been working with several affordable housing 
developers in the recent months and there are several projects on the horizon, which 
include the following: 
    

Table 3: Potential Affordable Housing Projects 

Developer Site Location Zoning  General Plan Units 

EAH Monterey Road MU-F Mixed Use 
Flex 

60 moderates 

TBD (City owned) Butterfield 
Blvd./Railroad 

ML Industrial 40 VLI 
(farmworker) 

MidPen Housing Monterey Road MU-F Mixed Use 
Flex 

26 ELI 
26 Low 
26 Moderates 

Confidential Monterey Road MU-F Mixed Use 
Flex 

40 VLI 
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Staff has looked at the zoning and General Plan designations of each site being 
considered and has determined that the sites would not qualify for streamlining pursuant 
to SB 35. These developers want to work within the City’s RDCS framework, which 
would require residential building allotments to be available within the program. It may 
be possible, although not preferred, that some of the sites could develop using the 
Housing Accountability Act if RDCS allotments are not available.  
 
As demonstrated in the Table 1, if a multi-year award is granted, the City would be 
unable to produce the additional 193 very low income (VLI) units through the RDCS 
program that are needed to meet the RHNA as described below. 
 
Following the Planning Commission hearing, staff reviewed the information presented 
by the appellant and updated the City’s currently unmet Regional Housing Needs 
Allocation (RHNA). It was determined that the City had not accounted for several units 
that may likely be moderate income rated (unrestricted) that can be reported to the 
California Department of Housing and Community Development (HCD) and the City can 
receive credit for them once a rental survey is complete. These moderate units may be 
provided by the following projects: 
 
1. Monterey-Dynasty (Diamond Creek): The project consists of 100 multi-family 

rental units (35 units reported to HCD in 2015, 4 reported to HCD in 2017, and 61 
reported to HCD in 2018). Based on a recent rent survey provided by the 
Diamond Creek Property Management, the rents being charged range from 
$1,800 to $3,408 and are within the moderate rental range. Traditional market 
rate projects have historically been placed in the above moderate category, the 
same way secondary dwelling units have. These will be corrected and placed in 
the moderate category after a third-party rental survey has been conducted by 
Keyser Marston and Associates (KMA) confirming the rents are actually 
moderate. 

 
2. Condit-Evergreen: The project consists of 182 multi-family rental units. Permits 

have not been issued at this time; however, it is anticipated that the rents for 
these units will be within the moderate-income category. This will be verified by a 
third-party (KMA). Upon verification, these units will be included in the 2020 or 
2021 HCD annual reporting period, well within our current housing element cycle. 

 
3. Sunsweet: The project consists of 83 multi-family rental units. It is anticipated 

that the rents for these units will be within the moderate-income category based 
on the recent projected rental rates provided by the developers. This will be 
verified by KMA prior to reporting to HCD in the annual report. 

 
Once KMA completes a rent survey and determines that all the new rental units are 
natural moderate-income units (unrestricted), based on current HCD rules, the City will 
receive credit for the new housing units.  Based on this new information, the City’s 
affordable goals will consist of a surplus of 256 moderate units and 59 low income units. 
The surplus of moderate units may change as KMA completes the rent survey. Only 
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units whose permits have been issued would be reflected in the annual reporting period. 
The City is required to produce 193 Very Low Income (VLI) units during the current 
RHNA cycle to meet the required unmet goal. This requirement has not changed.  
 
b. Below Market Rate Unit Public Benefit Commitment 
 
Within the RDCS Affordable Housing criteria, the project committed to providing 31 
deed-restricted Below Market Rate (BMR) low income units as a public benefit 
commitment to the City. Because the City has met the need for low income units, these 
units would be considered a surplus in the low-income category in the annual report to 
the HCD. Recognizing this, during the Planning Commission public hearing the 
appellant offered to contribute an in-lieu fee for the 31 BMR low income units rather 
than construct the units to assist with meeting the City’s affordable housing need. In 
addition, the appellant explained that by design, the MWest project would be providing 
moderate housing that would help reach the RHNA goals.  
 
Staff does recognize that by design, the project may be providing moderate housing. 
However, there is no certainty that the units will be initially offered to moderate income 
individuals or remain at moderate levels. Providing moderate units within the project is a 
voluntary commitment not a requirement of the RDCS program or another inclusionary 
requirement. 
 
For the City to have certainty that BMR units remain for a set period of time, the City 
requires that BMR units be deed restricted, as specified in the City’s Housing Element: 
 

Housing Element Policy HE-1tt: BMR Deed Restrictions. Continue to require 
the recordation of deed restrictions for all affordable units except as secondary 
dwelling units. 
 

State law does not require moderate rental units to be deed restricted to count towards 
the City’s affordable housing goals; however, state laws are continuing to evolve and 
change. As stated previously, the City has met the goal for moderate (unrestricted) units 
for this reporting period. It is possible that the State will require that moderate units be 
restricted to be counted in future reporting cycles and the City will be requiring deed 
restrictions for all BMR units within the City’s program consistent with the General Plan.  
 
c. Findings for Multi-year Allotments 
 
Section 18.78.140 of the Morgan Hill Municipal Code and the RDCS Competition 
Manual have incorporated provisions that allow the distribution of allotments to a single 
project over multiple years. A multi-year allotment may only be awarded upon making 
the following findings as listed in Section 18.78.140.E: 
 
1.  The multi-year allotments will support a steady rate of growth and help to avoid a 

sudden spike in construction of new housing; 
 
2.  The multi-year allotments will help the City to plan for adequate public services 
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and infrastructure to accommodate new development; 
 
3.  The City will benefit from requiring the applicant to compete only once to receive 

allotments for all project phases; and 
 
4.  An adequate number of allotments will remain in future years to accommodate a 

range of housing types to meet Morgan Hill's housing needs. 
 
In awarding multi-year allotments, the City must ensure that a sufficient number of 
allotments are available each year for non-multi-year allotted projects, in addition to 
affordable allotments, to allow for a yearly competition. 
 
The City must also find that there will be an adequate number in future years to 
accommodate a range of housing types to meet Morgan Hill's housing needs. 
 
Based on the analysis provided and demonstrated in Tables 1, 2 and 3, with a multi-
year award there would not be an adequate number of allotments into future years to 
produce the City’s required housing units to reach the RHNA goals within the RDCS 
program.  
 
The project was awarded 71 building allotments for FY 2019/20; however, it was 
determined that the findings required to award multi-year status to the project pursuant 
to Morgan Hill Municipal Code Section 18.78.140 could not be made.  
2. RDCS2017-0014: MONTEREY/CENTRAL – ECA 
 Final Score: 169 
 Request: 12 Allotments 
 Build-out: 12 
 
The appellant, ECA Partners LLC, has filed an appeal of the Planning Commission 
decision to not award the project RDCS allotments, as the project was the lowest 
scoring project within the competition. The appellant is requesting the City Council 
reconsider their RDCS application and award the project RDCS allotments. The 
appellant’s letter of justification has been provided (Attachment 6). 
 
a. Project History 
 
In 2013, the appellant competed in the RDCS and was awarded a two-year award for 
seven allotments in FY 2015/16 and seven allotments in FY 2016/17. The project did 
not complete the required discretionary entitlements, as required by the Development 
Agreement schedule, and did not “commence construction” by the deadline of June 30, 
2017 and the allotments expired. 
 
The Tentative Map was approved on June 14, 2016. Final map and improvement plans 
were submitted to Public Works on December 15, 2016, with comments on the map and 
improvement plans provided to the project engineer on April 11, 2017.  The project 
engineer has not responded to those plan check comments. 
  

15

Packet Pg. 300



 
 

A Site Review application was filed on July 24, 2015. The application was dormant for 
15-months.  Revised Site Review plans were submitted to the City on February 2, 2017, 
architecture plans on March 30, 2017 and landscape plans on April 12, 2017. The Site 
Review was never completed for this project. Master building plans have not been 
submitted to the Building Division. 
 
The appellant states in their letter of justification that the project is nearly completed and 
ready for construction. The appellant further states that the final map and project 
improvement plans are complete and have been reviewed by Public Works. This is not 
accurate. There has been no activity with the project since the last RDCS extension was 
denied and the project failed to commence construction by the June 30, 2017 deadline.   
  
b. RDCS Project Review 
 
Public hearings were held on March 13 and 27, 2018 to allow the Planning Commission 
to consider the scoring recommendation and to make a final determination of project 
scoring. This was the opportunity for the applicant to request changes to project scores. 
Because this was the lowest scoring project that qualified for allotments, it was 
important for the applicant to participate in the scoring and evaluation process. The 
applicant did not request any changes to the staff recommended scoring of the project 
nor did the applicant request any changes during the public hearing process.  
 
During the public hearing process for allotments, the appellant requested an award for 
the project explaining that it was a previous Measure C project and should receive an 
award. The Planning Commission considered the request but did not want to alter the 
proposed distribution of allotments. The Planning Commission asked the appellant if he 
was willing to relinquish allotments proposed for RDCS2017-0015 Diana-Hanalei for this 
request (appellant’s other project). The Diana-Hanalei project was proposed to receive 
23 allotments in the competition. The appellant declined splitting the allotments between 
the projects.   
 
The project did receive a qualifying score to receive building allotments, however, it was 
the lowest scoring project within the competition. The project design and score should 
be improved to better align with the General Plan goals and requirements of the RDCS 
Competition Manual. Staff recommends that an award should not be granted, consistent 
with the Planning Commission findings. 
 
Conclusion 
 
The appellant for RDCS2017-0013: Cochrane-MWest is requesting that the City 
Council provide a five-year RDCS building allotment award for full building out of the 
project.  The appellant for RDCS2017-000014: Monterey/Central-ECA is requesting 
that the City Council reconsider the application and provide an RDCS building allotment 
award to the project. As discussed, facts have not been provided to adequately support 
these requests. For the reasons set forth above, it is recommended that the City Council 
adopt a resolution denying the appeals. 
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The City received a supplemental letter (Attachment 5) from the appellant, MWest 
Propco XXIII LLC, proposing to modify their affordable housing public benefit 
commitment by providing 20 percent very-low income units within their project 
contingent upon: 
 
1. The City’s commitment to cooperate with Divco to apply for and secure “20-50” 

bond financing. 
 
2.  The Project qualifying for Federal and State “20-50” bond financing and tax 

credits.  
 
3. The City’s commitment to allow Divco to proceed immediately with Design 

Review and all other entitlements, to secure building permits for all 389 units, to 
construct the project in one continuous phase, and to occupy the units when 
completed. Depending on the financing requirements, the building permits may 
all need to be pulled at one time or may be broken down by building for the 
vertical construction. 

 
Because this proposal was submitted the evening of June 14, 2018, staff will need 
additional time to analyze the new information. A supplemental report will be provided to 
the City Council early next week.  
 
COMMUNITY ENGAGEMENT: Involve 
 
The Planning Commission awarded building allotments at its meeting on May 22, 2018. 
A notice of the appeal hearing was mailed to the property owners within 300 feet of the 
subject properties and published in the Morgan Hill Times and San Jose Mercury News. 
In addition, all developers taking part in the RDCS competition were notified of the 
pending appeals. 
 
ALTERNATIVE ACTIONS: 
The Council could decide to grant the appeal to RDCS2017-0013: Cochrane-MWest 
and award a multi-year award thereby reducing the maximum available building 
allotments for future competitions.  
 
The Council could decide to grant the appeal to RDCS2017-000014: 
Monterey/Central-ECA and award a full or partial request thereby reducing the 
maximum available building allotments for RDCS2017-0015 Diana-Hanalei. This 
alteration in RDCS distribution would only impact the appellant’s RDCS projects.  There 
would be no impact to other RDCS applicants.  
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
The Planning Commission awarded building allotments on May 22, 2018. The staff 
report and allotment distribution for FY2019/20 has been provided (Attachment 7). 
 
FISCAL AND RESOURCE IMPACT:  
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The City Development Review functions are cost-recovery, with fees collected from 
applicants to cover cost of services. These fees have been collected. 
 

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA):   
An Environmental Impact Report (EIR) for the Morgan Hill 2035 Project, which included 
the RDCS, was prepared in accordance with the California Environmental Quality Act 
(CEQA) and certified by the Morgan Hill City Council on July 27, 2016. (SCH 
#2015022074). The City of Morgan Hill must conduct environmental analysis before a 
project is approved. Award of allotments is not considered approval of a project, but 
rather authorizes an applicant to apply for entitlements. Environmental analysis shall be 
completed and considered by the appropriate decision-making body prior to granting of 
any entitlements, including but not limited to a tentative subdivision map, design review, 
a Development Agreement, or a building or grading permit. 
 
LINKS/ATTACHMENTS: 
1. Resolution to Deny Appeal 
2. PC Res. No. 18-13 
3. City Council Reso. 17-066 
4. MWest Letter of Justification 
5. DivcoWest SVI City Council Supplemental RDCS Appeal Letter 6.14.18v2 
6. Monterey-Central-ECA Letter of Justification 
7. PC Staff Report (web link) 
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RESOLUTION NO.   

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MORGAN 

HILL DENYING THE APPEALS SUBMITTED BY MWEST PROPCO XXIII 

LLC FOR RDCS2017-0013: COCHRANE-MWEST AND BY ECA PARNERS 

LLC FOR RDCS20017-0014: MONTEREY/CENTRAL-ECA AND 

REAFFIRMING THE DISTRIBUTION OF THE RESIDENTIAL 

DEVELOPMENT CONTROL SYSTEM BUILDING ALLOTMENTS FOR 

FISCAL YEAR 2019/2020 

 

 WHEREAS, the people of the City of Morgan Hill approved and enacted by initiative   

measure that certain Residential Development Control System codified at Chapter 18.78 

(Residential Development Control System) of Title 18 (Zoning) of the Morgan Hill Municipal 

Code (the "RDCS"); and 

 

WHEREAS, the City Council determined that the Planning Commission may award 

RDCS residential building allotments based on scoring of projects using the criteria established 

within the RDCS Competition Manual and as deemed necessary to respond to changes in the 

housing market (such as changes in the build-out rate for existing projects, lack of applications in 

set-aside categories, and increased demand for particular housing types, etc.); and 

 

 WHEREAS, building allotment requests pursuant to the RDCS were made for Fiscal Year 

2019/20 and such requests were considered by the Planning Commission at its regular meeting of 

May 22, 2018, at which time said Planning Commission distributed the RDCS building allotments 

in accordance with City Council Resolution No. 17-066; and 

 

 WHEREAS, two certain applicants, MWest Propco XXIII LLC for RDCS2017-0013: 

Cochrane-MWest and ECA Partners LLC for RDCS20017-0014: Monterey/Central-ECA, filed an 

appeal of the Planning Commission's decision on their respective applications to the City Council 

pursuant to the applicable provisions of the Morgan Hill Municipal Code (RDCS2017-0013 and 

RDCS2017-0014 are collectively referred to as the "Applications"); and 

 

 WHEREAS, at the time and place noticed for a hearing on these appeals, the City Council 

of the City of Morgan Hill conducted a de novo appeal hearing on the Applications, provided all 

interested persons an opportunity to be heard, and received, reviewed and considered all testimony 

and other evidence provided regarding the subject of this appeal. 

 

 NOW, THEREFORE, BASED UPON ALL OF THE INFORMATION SUBMITTED 

TO THE CITY COUNCIL FOR THESE APPEALS AT THE PUBLIC HEARING 

CONDUCTED FOR THESE APPEALS, THE CITY COUNCIL OF THE CITY OF 

MORGAN HILL DOES HEREBY RESOLVE AS FOLLOWS: 

 

SECTION 1. Following are the relevant facts in connection with Application RDCS2017-0013: 

 

A. On January 4, 2018, City received an RDCS Application for 379 residential 

building allotments on undeveloped property located at Jarvis Drive and Monterey 

Road;  

 

B. The project was amongst the highest scoring projects within the 2017 RDCS 

competition; and,  

 

C. At their meeting of May 22, 2018, the Planning Commission awarded the project 

through the 2017 RDCS competition, 71 FY 2019/20 building allotments.   
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D. The Planning Commission did not award multi-year status to the project because 

the Commission could not make the findings required pursuant to Morgan Hill 

Municipal Code Section 18.78.140 as a result of the dynamic environment with the 

State changing the rules with respect to affordable housing and based on the 

following: 

1. It is unknown what the State rules with respect to building affordable 

housing will be in years to come; 

2. The action taken by the Commission is based on what is before it at the 

time of application submittal; 

3. The Commission desires to protect the RDCS initiative in future years, to 

be fair to the development community, but remain as flexible as possible 

to provide for a competition in future years; and 

4. Fulfill its duties as a Planning Commission as the body awarding the 

allotments so as to allow the City to meet its Regional Housing Needs 

Allocation (RHNA) numbers in the future.   

 

SECTION 2. Following are the relevant facts in connection with Application RDCS2017-0014: 

 

A. On January 4, 2017, City received an RDCS Application for 12 residential 

building allotments on the real property located at Monterey Road and Central 

Avenue;  

 

B. The Planning Commission has determined that although the project received a 

qualifying score to receive RDCS residential allotments, it is the lowest scoring 

project within the RDCS competition and the project design and score should be 

improved to better align with the General Plan goals and requirements of the 

RDCS Competition Manual.  

 

SECTION 3. Based upon the above facts, the City Council finds as follows: 

 

A. An Environmental Impact Report (EIR) for the Morgan Hill 2035 Project, which 

included the RDCS, was prepared in accordance with the California Environmental 

Quality Act (CEQA) and certified by the Morgan Hill City Council on July 27, 

2016. (SCH #2015022074). The City of Morgan Hill must conduct environmental 

analysis before a project is approved. Award of allotments is not considered 

approval of a project, but rather authorizes an applicant to apply for entitlements. 

Environmental analysis shall be completed and considered by the appropriate 

decision-making body prior to granting of any entitlements, including but not 

limited to a tentative subdivision map, design review, a Development Agreement, 

or a building or grading permit; and 

 

B. The facts set forth above are true and correct and new facts have not been provided 

to the City Council through the public hearing(s) conducted on the appeals related 

to the Applications that negate or materially alter the relevant facts set forth above 

or that would otherwise support a determination that the appeals should be granted, 

such that the City Council finds that: 

 

1. The MWest Propco XXIII LLC (RDCS2017-0013: Cochrane-MWest) 

received 71 allotments which is an equitable distribution of allotments for 

the 2017 RDCS Competition. 
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2. The ECA Partners LLC project (RDCS20017-0014: Monterey/Central-ECA) 

was the lowest scoring project and is not entitled to building allotments.  

 

SECTION 4. Based upon the above facts and findings the City Council determines as follows: 

 

A. The distribution of allotments granted by the Planning Commission on May 22, 

2018 were made consistent with City Council Resolution 17-066 and Morgan Hill 

Municipal Code Section 18.78.120. Therefore, the appeals submitted regarding the 

RDCS Building Allotments for Fiscal Year 2019/20 should not be approved. 

 

B. The Planning Commission distribution of allotments as set forth in Planning 

Commission Resolution No. 18-13, attached hereto as Exhibit A and incorporated 

herein by this reference, is hereby reaffirmed and approved.  

 

SECTION 5. For the reasons set forth above, the appeals are DENIED. 

 

 

PASSED AND ADOPTED THIS ____ DAY OF ____________________, 2018 AT A 

REGULAR MEETING OF THE CITY COUNCIL BY THE FOLLOWING VOTE: 

 

 

AYES:  COUNCIL MEMBERS: 

 

NOES:  COUNCIL MEMBERS: 

 

ABSTAIN: COUNCIL MEMBERS: 

 

ABSENT: COUNCIL MEMBERS: 

 

 

DATE: _____________________   ___________________________________ 

Steve Tate, MAYOR 

   CERTIFICATION    

 

I, Irma Torrez, City Clerk of the City of Morgan Hill, California, do hereby certify that the 

foregoing is a true and correct copy of Resolution No.__________, adopted by the City Council at the 

meeting held on _________________________ , 201_. 

 

WITNESS MY HAND AND THE SEAL OF THE CITY OF MORGAN HILL. 

 

DATE: _____________________   ___________________________________ 
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EXHIBIT A 
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RESOLUTION NO. 18-13 

A RESOLUTION OF THE PLANNING COMMISSION OF 
THE CITY OF MORGAN HILL APPROVING BUILDING 
ALLOTMENTS FOR THE RESIDENTIAL 
DEVELOPMENT CONTROL SYSTEM (RDCS) 
OPEN/MARKET COMPETITION FOR FISCAL YEAR 
2019/2020 

WHEREAS, the Planning Commission has received six project applications requesting 
residential building allotments pursuant to Chapter 18. 78 (Residential Development Control 
System) of the Morgan Hill Municipal Code; and 

WHEREAS, each residential project has been evaluated according to a specific set of 
standards and criteria established in the RDCS Competition Manual; and 

WHEREAS, RDCS2017-0016 Watsonville-Blackrock <lid not receive a qualifying 
RDCS score to be eligible to receive RDCS residential building allotments; and 

WHEREAS, the City Council has detennined that the Planning Commission may award 
RDCS residential building allotments based on scoring of projects using the criteria established 
within the RDCS Competition Manual and as deemed necessary to respond to changes in the . 
housing market (such as changes in the build-out rate for existing projects, lack of applications in 
set-aside categories, and increased demand for particular housing types, etc.); and 

WHEREAS, the Planning Commission has determined that although RDCS2017-0014 
Monterey/Central-ECA has received a qualifying score to receive RDCS residential allotments, it 
is the lowest scoring project within the RDCS competition and the project design and score 
should be improved to better align with the General Plan goals and requirements of the RDCS 
Competition Manual; and, 

WHEREAS, testimony received at dilly-noticed public hearings, along with exhibits and 
drawings and other materials have been considered in the review process; and 

WHEREAS, on May 22, 2018, the Planning Commission did duly adopt a Resolution 
approving the distribution for Residential Development Control System building allotments for 
Fiscal Year 2019/2020; and 

NOW, THEREFORE, BE IT RESOLVED BY THE MORGAN IDLL PLANNING 
COMMISSION OF THE CITY OF MORGAN HILL THAT: 

SECTION 1: Pursuant to City Council Resolution No. 17-066, the Planning Commission may 
adjust the distribution of allobnents, which have been adjusted as follows: 
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Resolution No. 18-13 
Page- 2 -

Fiscal Year 2019/2020 

Competition Category Allotment 
Affordable Housing 39 

Micro 0 
Small 0 

Multi-Family Rental 0 
Ooen/Market 136 
Senior Housin_g 0 

Monterey Corridor 0 
Custom Lots 0 

On-Goin2 59 
Unassiimed 'J:J 

Total 195 

SECTION 2: The basis and the findings are set forth in the staff report of the Planning 
Commission meeting dated May 22, 2018 which were duly considered by the Commission and 
are hereby adopted. Pw-suant to the Residential Development Control System, the award and 
distribution of residential building allotments for the 2017 RDCS Competition shall be as 
follows: 

Fiscal Year 2019/2020 

Project Allotment 
Award 

On-Goin2. 
RDCS2016-0014 Laurel-DeRose 20 
RDCS2016-0015 Cochrane-Borello 25 
RDCS2016-0018 Condit- Presidio Evergreen 14 
Open/Market Competitors 
RDCS2017-0012 E. Dunne-Young 20 
RDCS2017-0013 Cocbrane-MWest 71 
RDCS2017-0015 Diana-Hanalei 23 
RDCS2017-0017 Hill-Morgan Hill Devco 22 
Total 195 

SECTION 3: The Planning Commission did not award multi-year status to RDCS2017-0012: 
E. DUNNE- YOUNG ET AL or RDCS2017-0013:COCHRANE - MWEST PROP CO. because 
the Commission could not make the findings required pursuant to Morgan Hill Municipal Code 
Section 18.78.140 as a result of the dynamic environment with the State changing the rules with 
respect to affordable housing and based on the following: it is unknown what the State rules with 
respect to building affordable housing will be in years to come; the action taken by the 
Commission on this date is based on what is before it at the time of application submittal; the 
Commission desires to protect the RDCS initiative in future years, to be fair to the development 
committee, but remain as flexible as possible to provide for a competition in future years; and 
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Resolution No. 18-13 
Page- 3 -

to fulfill its duties as a Planning Commission as the body awarding the allotments so as to allow 
the City to meet its Regional Housing Needs Allocation (RHNA) numbers in the future. 

PASSED AND ADOPTED THIS 22nd DAY OF MAY, 2018, AT A REGULAR MEETING 
OF THE MORGAN BILL PLANNING COMMISSION BY THE FOLLOWING VOTE: 

AYES: COMMISSIONERS: 

NOES: COMMISSIONERS: 

ABSTAIN: COMMISSIONERS: 

ABSENT: COMMISSIONERS: 

MCKAY, DOWNEY, MUELLER, MARTINEZ 
BELTRAN, MUNOZ MORRIS 

NONE 

NONE 

TANDA,HABIB 

I 
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RESOLUTION NO. 17-066 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY 
OF MORGAN HILL APPROVING COMPETITION 
CATEGORIES FOR THE 2017 RESIDENTIAL 
DEVELOPMENT CONTROL SYSTEM (RDCS) 
COMPETITION 

WHEREAS, on April 19, 2017, per Section 18.78.110 of the RDCS Ordinance, the City 
Council approved 195 Fiscal Year 2019/20 residential allotments for the 2017 RDCS Competition; 
and 

WHEREAS, Section 18.78.090 of the RDCS Ordinance provides guidance regarding the 
establishment of RDCS Competition Categories and identification of the number of available 
allotments within each Category, including ensuring that an adequate number of allotments are 
available for affordable housing projects; and 

WHEREAS, on May 24, 2017, the City Council supported Planning Commission' s April 
25, 2017 recommendation to set-aside 59 allotments for On-going Measure C transitional projects 
and supported a 20 percent set-aside (39 allotments) for affordable housing projects; and 

WHEREAS, 97 allotments remain available for other types of residential projects and 
competition will be encouraged by leaving these allocations unassigned; and 

WHEREAS, Measure S (Morgan Hill Municipal Code section 18.78.090) provides that 
projects within a competition category will compete for allotments only with other projects in the 
same competition category; and 

WHEREAS, the City Council has reviewed recommendations contained in the June 13 
and 27, 2017 Staff Reports and the recommendations of the Planning Commission, all as submitted 
to the City Council for consideration in connection with the adoption of this Resolution, together 
with any and all testimony and other evidence submitted to the City Council through the public 
hearing conducted by the Council on July 26, 2017 for this item, and has determined that the 
recommended distribution of building allotments contained herein is consistent with the General 
Plan and the City's Municipal Code requirements under Chapter 18.78 of the Morgan Hill 
Municipal Code; and 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 
OF MORGAN HILL THAT: 

SECTION 1. The City Council does hereby find, determine and resolve that all of the foregoing 
recitals are true and correct. 

SECTION 2. Pursuant to Section 18.78.090 of the Municipal Code, the City Council hereby 
approves: 

15.c

Packet Pg. 313

A
tt

ac
h

m
en

t:
 C

it
y 

C
o

u
n

ci
l R

es
o

. 1
7-

06
6 

 (
18

08
 :

 R
D

C
S

 A
p

p
ea

l)



City of Morgan Hill 
Resolution No. 17-066 
Page 2 of3 

A. A portion of the residential allotments shall be reserved for affordable, unassigned, and 
on-going competition categories as outlined in Exhibit "A" attached hereto and incorporated herein 
by this reference. 

B. The Planning Commission shall award allotments based on scoring of projects using 
the criteria established in the RDCS Competition Manual and as deemed necessary to respond to 
changes in the housing market such as changes in the build-out rate for existing projects, lack of 
applications in competition categories, and increased demand for particular housing types, etc. 

C. The RDCS Competition Manual, Section IV.E. Competition Categories and Ongoing 
Projects, shall be modified to reflect the competition categories and distribution of building 
allotments as set forth in Exhibit "A". 

PASSED, APPROVED AND ADOPTED by the City Council of the City of Morgan Hill 
at a regular meeting held on the 261h day of July, 2017. 

AYES: COUNCIL MEMBERS: 

NOES: COUNCIL MEMBERS: 
ABSTAIN: COUNCIL MEMBERS: 
ABSENT: COUNCIL MEMBERS: 

APPROVED: 

~ -S&tb 
STEVE TATE, Mayor 

Larry Carr, Rieb Constantine, Rene Spring, 
Caitlin Robinett Jachimowicz, Steve Tate 
None 
None 
None 

ATTEST: 

~ CERTIFICATION ~ 

I, Irma Torrez, City Clerk of the City of Morgan HiJI, California, do hereby certify 
that the foregoing is a true and correct copy of Resolution No. 17-066, adopted by the City Council 
at a regular meeting held on July 26, 2017. 

WITNESS MY HAND AND THE SEAL OF THE CITY OF MORGAN HILL. 
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City of Morgan Hill 
Resolution No. 17-066 
Page 3 of3 

Competition Category 

Affordable Housing 

Micro 
Small 
Multi-family Rental 
Open/Market 
Senior Housing 
Monterey Corridor 
Custom Lots 

On-going Projects 

Unassigned 

Total 

EXHIBIT A 
Fiscal Year 2019/20 

Allotments 

39 

0 
0 
0 
0 
0 
0 
0 

59 

97 

195 
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June 4, 2018 

VIA EMAIL (cityclerk@morganhill.ca.gov) 

Mayor Steve Tate, and 

Members of the Morgan Hill City Council 

17575 Peak Avenue 

Morgan Hill, CA  95037 

RE: DivcoWest SVI Appeal Letter: Request for RDCS Multi-Year Allotments for FY 2019 - 2024 

Honorable Mayor Tate and City Councilmembers: 

On behalf of DivcoWest Silicon Valley Investments (“Divco”), we are appealing the Planning 

Commission’s decision not to award multi-year allotments to the Divco project in the FY 2019/2020 

RDCS competition. The proposed Project, known as Butterfield Village, is a 22.8-acre, 389-unit multi-

family apartment community (APN 726-25-061, 066, 067, 078, 079) located at the southeasterly quadrant 

of Monterey Road and Jarvis Drive in Morgan Hill.   

Butterfield Village offers a resort-style community of 389 apartments directly adjacent and within 

walking/biking distance to the City’s core job center. The Project is part of Divco’s larger 58-acre master 

plan that includes 550,000 SF of premier industrial space, a 3.2-acre public park, and the long-awaited 

extension of Sutter Road to Digital Drive. Our goal is to help the City attract and retain jobs by providing 

a highly-attractive alternative to costly homeownership in Morgan Hill.  

This is our 3rd time through the competition; the Project received just 10 allotments last year, despite 

achieving the 2nd highest score (181 points). We are the only project required to compete under both 

Measure C and Measure S, which necessitated recalibrating the project to maximize points under the new 

system. We are also the only rental project in the competition. This year, the Project again received the 

second highest score (179 points), including 2 “Project Excellence Points”.  

The Multi-Year Award is essential to the feasibility of MF rental projects under Measure S 

One of the primary goals of Measure S was to make the competition more conducive to rental housing. 

Measure S gives the City the ability to grant up to 5 years of allotments, a critical policy change intended 

to provide projects with certainty by eliminating the need to compete year after year. One of the by-

products of Measure C was that projects could only secure up to 2 years of allotments, and therefore most 

had to be constructed in phases. This is economically viable for subdivisions and townhomes, but the 

system didn’t make economic sense for apartment communities, which incur high front end costs and 

cannot be efficiently broken up into phases. Consequently, the vast majority of new housing in Morgan 

Hill over the past 25 years has been higher end, single-family homes, making the City an increasingly 

costly place to live and less attractive to prospective employers. 

Divco is requesting 379 multi-year allotments over 5 years to achieve project buildout. Given how 

apartment communities of this scale are financed and constructed, the project is not feasible without the 

certainty of a full multi-year allotment. The Project needs significant upfront capital to fund grading, on-

site and off-site infrastructure, a recreation/leasing center, swimming pool and other amenities, interior 

roads, and surface parking. Thus, the construction and lease-up of units is required as quickly as possible 

to provide for a return on investment capital and to amortize debt, which often doesn’t occur until the 
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project is completed, fully leased, and rents are stabilized. Starting and stopping construction would add 

millions of dollars to the overall project cost, and expose the Project to significant risks, including a shift 

in the market, declining rents, labor shortages, rising construction costs and interest rates, and other 

factors beyond the project’s control. For example, construction costs for the Project have increased by 

approximately 20 percent just since 2016. Further, without a multi-year award, the Project would have to 

compete again next year, with no guarantee of receiving additional allotments. Since construction must 

start within 30 months of the award, the Project would risk losing the allotments already received. Neither 

investors nor lenders will provide capital or debt without assurances that building can proceed to 

completion unhindered.   

 

Finally, dragging out the construction period is an imprudent strategy for the City; it would prolong the 

disturbance to neighbors and serve as a significant disincentive to other developers looking to invest in 

Morgan Hill.  The City also risks losing the many community and fiscal benefits of the project, as well as 

the chance that the project could falter part-way through, leaving the City with an unfinished project and 

incomplete public and private infrastructure improvements. 

 

Butterfield Village will help satisfy the City’s Moderate Income RHNA Requirement  

 

Morgan Hill is currently out of compliance with its Regional Housing Needs Allocation (“RHNA”) 

requirements. According to the Planning Commission Staff Report dated May 22, 2018, the City is short 

322 affordable units in the current 8-year Housing Element cycle which concludes in 2022.  Of this total, 

approximately 128 units must be affordable to Moderate-Income households (80% to 120% of median), 

and the remaining 194 units must be affordable to Very Low-Income (VLI) households (50% of median). 

To get credit for producing units under new State housing law (SB 35), projects must receive building 

permits prior to the end of the cycle.  

 

City Staff and the Planning Commission have recommended against awarding multi-year allotments this 

year. We respectfully submit that this recommendation is ill-advised. The stated rationale is that the City 

needs to reserve future allotments under the annual RDCS to accommodate RHNA compliant projects 

that meet its obligations by 2022. As explained in the attached letter from Holland & Knight LLP, this is a 

short-sighted approach that could have unintended consequences, such as halting perfectly good projects 

like Butterfield Village that would provide other types of needed housing in the City, and it also 

misconstrues how the new State housing law relates to and interacts with Morgan Hill’s growth control 

ordinance (Measure S), as discussed further below.  

 

Moreover, the Staff Report does not acknowledge that Butterfield Village will help the City meet its 

Moderate-Income RHNA numbers. Based on: (1) the 2017 Housing and Community Development 

(HCD) Rent and Income Limits for Santa Clara County, (2) current median market rents in Morgan Hill, 

and (3) Divco’s projected rents, a sizeable portion of the units at Butterfield Village should qualify as 

Moderate-Income, which would substantially if not wholly reduce the City’s overall RHNA deficit to just 

the 194 VLI units.  At the May 22, 2018 Planning Commission hearing, Staff stated that they did not 

credit Butterfield Village for meeting the moderate RHNA requirement because the units are not proposed 

to be deed restricted.  However, as explained in the attached letter from Holland & Knight, State law does 

not require moderate rental units to be deed restricted; therefore, HCD would indeed give the City credit 

for the moderate units produced by Butterfield Village. Although Staff said the City typically requires 

deed restrictions on moderate units through the RDCS process, this would be a voluntary commitment 

upon the part of the developer and is not needed for the City to get back into compliance with HCD.  

 

Frankly, we are at a loss to understand Staff’s logic here. The primary goal is to get Morgan Hill back into 

compliance with HCD in both the Very Low-Income and Moderate-Income categories. Butterfield 

Village is one of the first moderate rental projects in the City in virtually 30 years, and we received one of 

the highest scores in the competition for the past 2 years, including 2 “Project Excellence points.” 

Denying the allotments the Project needs to move forward (the bird in the hand) - to reserve them for a 
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hypothetical qualifying future project - will hurt, not help, the City’s case with HCD, and it will certainly 

not alleviate its vulnerabilities under SB 35. 

 

In-Lieu Contribution to City’s Affordable Housing Fund could help City meet VLI requirement 

 

The RDCS Competition Narrative seeks to incentivize affordable housing production by awarding points 

for both inclusionary housing and the payment of BMR in-lieu fees. DivcoWest SVI elected to provide 8 

percent of units (31) as inclusionary housing affordable to Low-Income households. The Staff Report, 

however, states that “Because the City has already reached the required quota for Low Income units, these 

units would not be included in this annual reporting period.” (SR p. 2) Therefore, the City’s priority is to 

produce the 194 VLI units.  

 

Typically, VLI and ELI units are provided by affordable housing developers who rely on federal, state, 

county and local subsidies. If the City would prefer, instead of providing 31 inclusionary Low-Income 

units (for which the project received 20 points in the competition), Divco is willing to make an in-lieu 

payment to the City’s Affordable Housing Fund in an amount equal to “110% of Baseline” (which would 

also qualify for 20 points) based on the City’s current Baseline Fee per Square Foot of $12.92. This 

contribution would generate approximately $5.3 million in funding which would help the City provide 

critical gap financing to affordable developers seeking to build VLI/ELI units in the City.  Further, the 

City might be able to leverage these funds to provide double or even triple the number of units provided 

through inclusionary housing. Rebecca Garcia, the City’s Housing Manager, stated at the May 22, 2018 

Planning Commission hearing that the City has only about $1.5 million in funds currently available, 

which limits the amount of subsidy the City can offer any given project to about $375,000. Therefore, an 

in-lieu fee contribution from the Divco project would generously replenish the City’s Housing Fund and 

go a long way towards helping the City meet its RHNA targets for VLI. 

 

The City Council can make the necessary findings to award Multi-Year Allotments 

 
Under Section 18.78.140 of the Morgan Hill Municipal Code and the RDCS Competition Manual, the 

City may award multi-year allotments upon making certain findings.1 The Staff Report states: “The multi-

year requests would not provide for an adequate number of allotments into future years and would hinder 

the ability for additional affordable units to be constructed within the RDCS program. For these reasons, 

Staff does not believe all the required findings can be made and it is not recommended that the multi-year 

requests be granted.” We believe the City Council can and should make these findings for the reasons 

described below. 

 

The production of affordable units will not be hindered by the award of multi-year allotments 

 

The City Council’s approval of a multi-year award for Butterfield Village will not hinder the construction 

of affordable units, as affordable housing projects with at least a 50% affordable commitment are not 

currently subject to the annual cap under Measure S. Such projects can proceed independently of the 

RDCS under SB 35 because the City is out of compliance with State Law. Moreover, the Divco Project 

will help the City improve its standing with HCD by providing the Moderate-Income units the City needs 

to get back into compliance with State law. 

 

As explained in the attached letter from Holland & Knight, when jurisdictions have made insufficient 

progress toward their Lower Income RHNA, these jurisdictions are subject to SB 35 (Chapter 366, 

                                                 
1 Required findings are that: 1. The multi-year allotments will support a steady rate of growth and help to avoid a 

sudden spike in construction of new housing; 2. The multi-year allotments will help the City to plan for adequate 

public services and infrastructure to accommodate new development; 3. The City will benefit from requiring the 

applicant to compete only once to receive allotments for all project phases; and 4. An adequate number of allotments 

will remain in future years to accommodate a range of housing types to meet Morgan Hill's housing needs. 
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Statutes of 2017) which requires permit streamlining for proposed developments with at least 50% 

affordability. It should be noted that due to its deficiency of VLI units, Morgan Hill is currently subject to 

permit streamlining. This means that under State Law, any affordable housing developer, or any other 

type of applicant, that comes forward with a commitment to make at least 50% of its units affordable to 

LI, VLI and/or ELI households, does not need to compete in the RDCS. Further, such a project would not 

require CEQA, Planning Commission or City Council approval; it must only comply with certain 

“objective measures” under the City’s Municipal Code. The City’s annual cap under Measure S of 215 

units would have no impact on such a project’s ability to move forward and therefore granting a multi-

year award to Divco would not hinder an affordable project. 

 

An adequate number of allotments will remain in future years to accommodate a range of housing types  

 

For the 2014-2022 Housing Element Cycle, the City has already produced an ample supply of Above 

Moderate housing (mostly SF attached/detached for-sale) and has satisfied its Low Income RHNA quota. 

With a multi-year award, Butterfield Village will help the City diversify its housing stock with the 

addition of a high-quality apartment community and help satisfy its deficiency of 128 Moderate-Income 

units this cycle as well. Under SB 35, projects with at least 50% affordable units can proceed 

independently and outside of the RDCS competition until at least 194 VLI building permits are issued, 

regardless of the number of allotments granted each year. Therefore, the Commission can make the 

necessary finding to support multi-year allotments that the City will be able to provide for a range of 

housing types required to meet Morgan Hill’s needs. 

 

Notwithstanding the above, if the City Council grants Divco’s request, an adequate number of allotments 

will remain in future years to accommodate 194 VLI units if the City wishes to deduct those units from 

the annual cap.  As shown in the attached Exhibit A “Suggested RDCS Building Allotment Multi-Year 

Distributions,” with the following adjustments to its approach, the City would have sufficient allotments 

available over the next several years to distribute to projects of all housing types: 

 

1. Given that Morgan Hill is out of compliance with State law, and California is experiencing the 

biggest housing crisis in its history, the City should consider awarding the maximum number of 

annual allotments under Measure S (215 units per year) to show HCD it is serious about 

addressing the housing shortage.  

 

2. At least temporarily, the City should consider eliminating the “On-Going” category of 15 units 

per year.  With multi-year awards, this category may no longer be needed anyway.  

 
3. The Affordable Set-Aside is calculated at 20% of the total allotment.  By awarding 215 instead of 

195 allotments each year, this brings the affordable set-aside up from 39 to 43 units per year. 

 

4. For FY 2020/21, the Staff Report includes 42 units for a downtown project known as “Hale 

Lumber”.  Per Section 18.78.060 re: Downtown set-asides, 500 units are set-aside through 2035 

for housing within the Downtown Specific Plan. Under Sect. 18.78.110, these units may be 

awarded in addition to the annual allotment maximum.  

 

Again, given that Morgan Hill is out of compliance with State Law, we suggest these 42 units be 

taken out of the total annual cap to free up additional allotments to satisfy the City’s other needs. 
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Conclusion 

 

Divco respectfully requests that the City Council award Butterfield Village a multi-year allotment of 379 

units over 5 years. With the allotments in hand, we are ready and eager to move forward with the Project 

and to help the City resolve its RHNA predicament.  

 

As stated above, without a multi-year allotment, the Project is simply not feasible. A decision not to grant 

our multi-year request will not “save the City” from the threat of SB 35. On the contrary, such a move 

would be short-sighted, counter-productive and could place the City in a more serious and punitive 

position with HCD under State Law. Legislation at the State level is intended to spur housing production 

at all levels and to discourage cities from obstructing the expansion of the housing supply overall. 

Butterfield Village is a medium density apartment community affordable to moderate income households 

and located in direct proximity to jobs, in a city that is deficient in moderate income housing. As such, 

Butterfield Village is exactly the type of project that State Law encourages cities like Morgan Hill to 

approve and move forward.  

 

Finally, Butterfield Village brings significant economic benefits to the city; it will bolster the City’s 

competitiveness and ability to attract high-quality jobs by achieving one of the City’s key economic 

development objectives - the activation of the industrial portion of the master plan. Thank you for your 

time and consideration in reviewing our request and the opportunity to provide these comments.  

 

Very Truly Yours, 

 

 

 

Kerry M. Williams, Project Director 

MWest PropCo XXIII LLC 

 

cc:   Leslie Little, Asst. City Manager, Community Development Agency 

Don Larkin, City Attorney 

Rebecca Garcia, Housing Manager 

Gina Paolini, Interim Principal Planner 

Ryan McDaniel, Vice President, DivcoWest SVI 

Tamsen Plume, Managing Partner, Holland & Knight LLP 

Jennifer Hernandez, Partner, Holland & Knight LLP 
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Prepared by DivcoWest SVI

6.4.18              EXHIBIT A

     Suggested RDCS Building Allotment Multi-Year Distribution

Product Type

FY 

2019/20

FY 

2020/21

FY 

2021/22

FY 

2022/23

FY 

2023/24

Annual Allotment (units) 195 215 215 215 215

On-going n/a n/a 0 0 0 0

Set-Aside for Measure C Transitional 

Projects

Above Moderate 

For-Sale & Rental 59 25 25 25 25

Morgan-Hill Devco

Above Moderate 

For Sale 22 0 0 0 0

Cochrane-MWest 

Moderate Income 

Rental Housing 71 45 45 109 109

E Dunne-Young 

Above Moderate 

For-Sale 20 13 13 0 0

Diana-Hanalei

Above Moderate 

For-Sale 23 0 0 0 0

Monterey-Central

Above Moderate 

For-Sale 0 0 0 0 0

TOTAL UNITS COMMITTED 195 83 83 134 134

Affordable Set-Aside (20% of Annual Total)

Affordable Low 

and VLI n/a 43 43 43 43

REMAINING AVAIL ALLOTMENTS (includes 

affordable set-aside) 0 132 132 81 81

Hale Lumber/Latala Homes: Downtown Set-

Asides do not compete for allotments and 

are subject to cap of 500 units thru 2035. Uncertain 0 42 0 0 0

NOTES:

1. Per SB 35, while City remains out of RHNA compliance, affordable projects are not required to compete in RDCS.

2. Assumes City produces 194 VLI units outside of the RDCS competition.

3. Assumes City elects not to set-aside On-Going units.

4. Assumes City elects to award max 215 allotments to enable City to meet annual RHNA requirements.

5. Cochrane-MWest fulfills City's Moderate RHNA requirement by meeting short-fall of 128 units.

6. Total Units Committed includes Measure C Transitional, E. Dunne-Young & Cochrane-MWest multi-year awards.

7. Remaining Units Available for Allocation includes 20% affordable set-aside. 

8. Per Municipal Code Sect. 18.78.060 re: Downtown Set-asides, through 2035, 500 units are set-aside for housing 

within the Downtown Specific Plan. No more than 100 allotments can be awarded within a single year.  See also

Sect. 18.78.110, set-aside allotments may be awarded in addition to the annual allotment maximum.
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Holland & Knight 
50 California Street, Suite 2800 I San Francisco, CA 94111 IT 415.743.6900 I F 415.743.691 O 

Holland & Knight LLP I www.hklaw.com 

Tamsen Plume 
+1 415-743-6941 
tamsen.plume@hklaw.com 

May 21, 2018 

VIA EMAIL 

Leslie Little 
Assistant City Manager, 
Community Development Agency 
City of Morgan Hill 
17575 Peak Ave. 
Morgan Hill, CA 95037 

Re: 2017 Development Residential Control System (RDCS) Competition/Allotments 
Planning Commission Hearing - May 22, 2018, Agenda Item 

Dear Ms. Little: 

This office represents DivcoWest Silicon Valley Investments ("Divco") in connection with the above 
matter. On behalf ofDivco, we are submitting these comments on the Staff Report dated May 22, 2018, 
that includes recommendations to the Planning Commission for the award of building allotments under 
the 2017 RDCS competition for Fiscal Year 2019/20 . These comments are in addition to the written 
comments being concurrently submitted directly by Divco. 

Divco is the developer of the proposed 389-unit Butterfield Village apartment community referred to in 
the Staff Report as RDCS2017-0013: Cochrane-MWEST PROP CO. ( "Butterfield Village"). Based on 
Staffs analysis, the Staff Report recommends that Butterfield Village be awarded a one year allocation of 
7 I building allotments, instead of its requested 3 79 multi-year allotment over 5 years ( 10 allotments were 
previously awarded in a prior competition) (p.26). 

We believe that the Staff Report analysis and resulting recommendation with respect to Butterfield 
Village may be based, in part, upon some confusion regarding Morgan Hill's ability to satisfy its RHNA 
requirement by the end of the current RHNA cycle (end F/Y 2022). The Staff Report determines that 
Butterfield Village (referred to as "Project 2") should be credited, for RHNA purposes, as providing 31 
low income units, but makes no mention that, as a medium density apartment community in Morgan Hill, 
the Project will also include moderate income units that would help the City meet its current deficiency in 
this category. 

We believe staff may be confusing RHNA reporting standards for very low income units with reporting 
standards for moderate income units. We understand that, based on recent conversations among Kerry 
Williams of Divco, you and Rebecca Garcia, the City believes that there must be a deed restriction in 
order for the City to receive credit toward its RHNA requirement for moderate income units. However, no 
such requirement for any deed restriction exists under California law with respect to moderate income 

Anchorage J Atlanta I Austin J Boston I Chicago J Dallas J Denver I Fort Lauderdale J Jacksonville I Lakeland J Los Angeles J Miami 
New York I Northern Virginia I Orlando I Portland I San Francisco I Tallahassee I Tampa I Washington, D.C. I West Palm Beach 
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Leslie Little 
May 21, 2018 
Page 2 

units. See, e.g., Health and Safety Code Section 50093 ( defining moderate income households and not 
including any requirement for deed restriction); Gov't Code section 65400 and HCD's regulations 
(requiring annual municipal reports on progress in meeting RHNA requirements and not including any 
requirement for deed restriction). To this same effect is HCD's own Housing Element Annual Progress 
Report Frequently Asked Questions that responds to the question "How should I distinguish between 
moderate and above moderate income units without a deed restriction?" as follows: 

"Rents or sales prices or market conditions can be used to determine whether the units are 
affordable to moderate or above moderate income households." 

Similarly, no requirement for such a deed restriction appears in the RDCS or the Morgan Hill Housing 
Element. 

The Staff Report also recommends against awarding Butterfield Village's request for a multi-year 
allotment (totaling 379 units) on the apparent ground that it would hinder the ability of the City to award 
sufficient future allotments under its RDCS to satisfy its RHNA requirement for 194 very low income 
units by the end of FY 2022 (pp.26-27). However, and as correctly noted in Divco's comments, HCD 
recently determined that Morgan Hill has made insufficient progress toward meeting their RHNA for 
Lower Income units (very low and low income) and therefore is subject to SB 35 "streamlining" for any 
proposed development with 2:50% affordability (low, very low and/or extremely low income). Any such 
affordable project, regardless of unit count, can and will proceed independently under the preemptive 
streamlined ministerial approval process of SB 3 5, and need not participate in the RDCS competition and 
will not be subject to the City's population cap. See Cal. Const. Art. XI, § 7 (prohibits general law cities 
from enacting ordinances that conflict with general state law); Legislature v. Deukmejian, 34 Cal.3d 658, 
675 (1983) (constitutional preemption applies to measures adopted either by the legislative body or by 
local voters directly through an initiative). Therefore, the City's award of the requested multi-year 
allotment for Butterfield Village will have no effect whatsoever on the City's ultimate ability to meet its 
RHNA for very low income units. Utilizing such reasoning to not award moderate income units also 
creates a risk that HCD determines the City is "playing off' one affordability category against another, 
and thwarting express California and City policy of providing a range of housing for all income levels. 

In light of the above, and Divco's comment letter, a multi-year award for Butterfield Village would 
benefit, not hinder, the City's ability to satisfy its RHNA requirement by the end of the current RHNA 
cycle. 

Sincerely yours, 

cc: Don Larkin, City Attorney 
Rebecca Garcia, Housing Manager 
Jennifer Carmen, Community Development Director 
Gina Paolini, Interim Principal Planner 

#57731888_v2 
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June 14, 2018 

 

 

 

VIA EMAIL (cityclerk@morganhill.ca.gov) 

 

Mayor Steve Tate, and 

Members of the Morgan Hill City Council 

17575 Peak Avenue 

Morgan Hill, CA  95037 

 

RE: DivcoWest SVI Supplemental Appeal Letter re: Request for RDCS Multi-Year Allotments for 

FY 2019 - 2023 

 

Honorable Mayor Tate and City Councilmembers: 

 

On behalf of DivcoWest Silicon Valley Investments (“Divco”), we respectfully submit the following 

supplemental information to our formal RDCS Appeal Letter dated June 4, 2018. We respectfully request 

that the City Council grant the proposed Project, known as Butterfield Village, a multi-year allotment for 

FYs 2019/20 through 2022/2023. Butterfield Village is a 22.8-acre, 389-unit multi-family apartment 

community located at the southeasterly quadrant of Monterey Road and Jarvis Drive.   

 

As noted in our June 4th letter, this is our 3rd time though the competition, and the Project received just 10 

allotments in the last two competitions despite receiving the 2nd highest score (181 points and 179 points, 

including 2 “Project Excellence Points”).  Divco is requesting 379 multi-year allotments over four (4) 

years to achieve Project buildout and is proposing to modify its affordable housing component to include 

20% (78) Very Low Income (“VLI”) inclusionary units as described in more detail below to help the City 

meet its Regional Housing Needs Assessment (“RHNA”) requirements. 

 

Butterfield Village is a Unique Project in Morgan Hill 

 

There are 4 primary factors that make Butterfield Village a unique project in Morgan Hill: 

 

1. Scale:  The Project is part of Divco’s larger 58-acre master plan that includes 550,000 SF of 

industrial space, a 3.2-acre public park (“Butterfield Park”), and the long-awaited extension of 

Sutter Road to Digital Drive.  

2. Housing Type:  The Project, a “resort-style” community, includes 389 MF units on 19.0 acres, 

consisting of 19, 3 story corridor buildings with stacked flats of 12 – 22 units each, and 10, 2/3 

story townhome-style buildings of 4 – 6 units each, as well as a Recreation and Leasing Center, 

adult swimming pool and children’s wading pool, fitness center, pocket parks, landscaping, 

public trails, surface parking, interior roads, and associated infrastructure. Butterfield Park, as 

well as the Sutter Extension, will be constructed concurrently with the apartments.  

3. Rental Housing:  The Project is 100% rental and would be one of the few apartment communities 

to be built in Morgan Hill in the past 30 years. Butterfield Village is the only rental project in this 

year’s competition.  

4. Measure C and Measure S: The Project was the only project required to compete under both 

Measure C and Measure S, which necessitated recalibrating the Project to maximize points under 

the new system. 
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Anticipated Development Schedule 

 

Unlike the many subdivisions the City has approved over the years, a project of this type and scale cannot 

be efficiently phased, which is why very few apartment communities have been built in Morgan Hill 

under the City’s Growth Control Ordinance.  

 

At this time, Divco anticipates we would rough grade the entire 58.0-acre site to prepare the Sutter Road 

Extension, 3.2-acre Butterfield Park and the apartments for construction. The Project also requires filling 

an existing 8-acre, 4 to 5-foot temporary retention basin on the site near Monterey Road and Jarvis 

Drive1.  Once the site is ready, we will begin constructing a portion of the new Main Street off Jarvis 

Drive and building out the Recreation and Leasing Center, swimming pool and other amenities, which 

need to be in place at the outset to successfully market and lease the project.  This initial work 

substantially front loads costs and makes it imperative that the project is completed in one continuous 

phase once it has begun to secure the financing necessary for the Project.  As we begin constructing the 

individual apartment buildings and associated infrastructure and parking, we will move as quickly around 

the site as possible to finish the units, Sutter Extension and Butterfield Park. The entire construction 

process is anticipated to take about 26 to 30 months, with approximately 3 to 5 months of initial site 

preparation and the remainder for vertical construction. The schedule anticipates a rolling occupancy of 

units as each building is completed; total lease-up of units is anticipated to take about 20 months. 

 

The Project Requires A Multi-Year Allotment Award to be Feasible 

 

Given how apartment communities of this scale are financed and constructed, the project is simply not 

feasible without the certainty of a full multi-year allotment and knowing that the project can proceed in 

one continuous phase once the first building permits are issued. The construction and lease-up of units is 

required as quickly as possible to provide for a return of investment capital and to amortize debt, which 

often doesn’t occur until the project is completed, fully leased, and rents are stabilized. Starting and 

stopping or intentionally slowing the pace of construction or occupancy would add millions of dollars to 

the overall project cost and expose the Project (and City) to significant risks that would render it 

unfinanceable.  Neither investors nor lenders will provide capital or debt without assurances that building 

can proceed continuously and expeditiously to full completion and occupancy. Moreover, purposefully 

dragging out the construction period will only prolong the disturbance to neighbors and the perception of 

persistent construction activity. 

 

Butterfield Village Will Help the City Meet its RHNA Obligations 

 

Based on recent communications with Rebecca Garcia, the City’s Housing Manager, we understand that 

Morgan Hill needs to issue building permits for 193 VLI Units (50% AMI) by the end of the current 

Housing Element Cycle (December 31, 2022) to meet the City’s RHNA requirements in compliance with 

State law. In addition, the City may be short up to 128 moderate income units (120% AMI).  Based on 

2018 HCD income limits and rents for Santa Clara County, and Divco’s projected rents, we believe a 

significant portion of the Project would qualify as moderate income.  

 

Since learning of Morgan Hill’s RHNA compliance needs a few weeks ago, Divco has been working to 

see how we might be able to reposition the Project to help the City make significant progress towards its 

RHNA obligations. Under State and Federal law, tax exempt bonds and low-income housing tax credits 

are available to qualifying rental projects that set aside 20% of units for households earning 50% of 

median income (“20-50” financing).  In lieu of our current proposal of providing 8% Low Income units 

(80% AMI), Divco is willing to set aside 20% of the total 389 unit project (78 units) for VLI households 

earning 50% AMI.  To accomplish this, Divco will need the following:   

                                                 
1 The 8-acre temporary retention area was created by the City to provide overflow for the existing 9-acre detention 

basin. Now that the City has completed the Butterfield Channel improvements, the overflow basin is no longer 

needed. 
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(1) The City’s commitment to cooperate with Divco to apply for and secure the “20-50” bond 

financing. 

(2) The Project qualifying for Federal and State “20-50” bond financing and tax credits. Given the 

nature of the Project and its location, the Project would be in an excellent position to qualify. 

(3) The City’s commitment to allow Divco to proceed immediately with Design Review and all 

other entitlements, to secure building permits for all 389 units, to construct the project in one 

continuous phase, and to occupy the units when completed.  Depending on the financing 

requirements, the building permits may all need to be pulled at one time or may be broken down 

by building for the vertical construction. 

 

Requested Multi-Year Allotment Distribution 

 

Based on the anticipated Development Schedule outlined above, we respectfully request that the City 

Council grant the Multi-Year Allotment Distribution shown on Exhibit A (attached), and allow for the 

continuous, uninterrupted construction and occupancy of the Project. (We have tried to balance interests 

in our proposed distribution of the allocations but acknowledge that the City Council may propose an 

alternative that achieves the same goal.) Ultimately, we need to be able to pull building permits for all 389 

units, including the 78 VLI units, which must be distributed throughout the Project in accordance with 

State bond financing requirements. Note that under our proposal, the proposed allotment distribution 

assumes that the Project’s VLI units will count towards the City’s annual 20% affordable set-aside. 

Depending upon the pace of entitlements and construction, and upon how the City Council decides to 

award the allotments, allotted units may be ready for construction and occupancy sooner than the 

designated Fiscal Year.  

 

We hope this proposal further demonstrates Divco’s commitment to finding creative solutions that benefit 

the City and allow for the Project to move forward. We have worked hard over the past four years to 

create a vision for the site that addresses some of the City’s highest needs and priorities. We are proud of 

the Project and believe Butterfield Village offers Morgan Hill a unique opportunity to gain high quality 

rental housing within walking/biking distance of the City’s core job center and the Downtown, to 

jumpstart key infrastructure necessary to catalyze development of the industrial land, to gain a new public 

park with amenities accessible to existing residents and Morgan Hill Ranch businesses, and to make 

significant progress towards meeting the City’s RHNA obligations for Very Low-Income households.  

 

Thank you for your consideration and the opportunity to provide these comments. 

 

Very Truly Yours, 

 

 

 

Kerry M. Williams, Project Director 

MWest PropCo XXIII LLC 

 

cc:   Christina Turner, City Manager 

Leslie Little, Asst. City Manager, Community Development Agency 

Don Larkin, City Attorney 

Rebecca Garcia, Housing Manager 

Jennifer Carmen, Community Development Director 

Gina Paolini, Interim Principal Planner 

Ryan McDaniel, Vice President, DivcoWest SVI 

Tamsen Plume, Partner, Holland & Knight LLP 

Jennifer Hernandez, Partner, Holland & Knight LLP 
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 EXHIBIT A

FY 19/20 FY 20/21 FY 21/22 FY 22/23 FY 23/24 TOTAL

On-Going  

MC/MS Transitional 59       

East Dunne-Young 20 13 13  46

Cochrane-MWest 71 90 90 50 301

Diana-Hanalei 23   

MH Devco 22    

VLI Affordable (MWest) 39 39   78
Set-aside for VLI units 

needed to meet RHNA n/a 40 40 35  115

Downtown       DOWNTOWN ALLOTMENTS DO NOT APPLY TO CAP 

SUBTOTAL 195 182 182 85 0

AVAILABLE 0 33 33 110 195

TOTAL 195 215 215 195 195  

       Total Butterfield Village 379

                                Total VLI 193

 

  The project received 10 allotments in the 2016/2017 competition. This brings the total to 389.

                        BUTTERFIELD VILLAGE MULTI-YEAR DISTRIBUTION

  Assumes that the City maximizes the number of allotments in FY 20/21 and 21/22, and 

then returns to 195 thereafter.

** Depending upon the pace of entitlements and construction, allotted units may be ready 

for occupancy sooner than the designated Fiscal Year.
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~ MH engineering Co. 

June 4, 2018 

16075 Vineyard Blvd., Morgan Hill, CA 95037 
(408) 779-7381/226-3050; Fax (408) 226-5712 

Monterey Central 
RDCS 2017-0004 

Appeal Letter 

MH213064 

In the staff report for the recommended allocations to the planning commission it was stated by staff that 
this ECA Partners, LLC project for 12 units could be designed better and score better in the Measure S 
criteria. This is not a fair statement as the project has been designed per staff recommendations from the 
beginning and is complicated by the presence of the existing donut shop located on the corner of Central 
A venue and Monterey Road. 

This project was very nearly completed and ready for construction before it lost its 12 allocations due to 
Measure C timelines. The final map and project improvement plans are complete and have been reviewed 
by public works department. It will take a very short time for this project to be finalized and in construction 
if given the 12 allocations it needs. 

We respectfully ask that you consider our appeal for 12 allocations. 

uc~'!~~~IN I. . 

JUN O 4 2018 · 
CITY OF-MORGAN HILL 
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CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Leslie Little, Assistant City Manager for Community Development 
APPROVED BY: City Manager 
 

ACQUISITION OF 41% INTEREST IN MORGAN HILL TRANSIT CENTER 
LOT 
 
RECOMMENDATION(S) 
1. Authorize the transfer at no cost, of the 41% interest for future parking, subject to 

negotiation of compensation agreement and approval of the Successor Agency and 
Oversight Board; or  

2. Authorize the transfer of the property by purchase and compensation agreement for 
the 2011 value of the asset of $1,489,218. Or, should this not be negotiable and or 
supported by the Department of Finance,  

3.  Authorize the transfer and sale of the property to the City of Morgan Hill, for up to 
$2.6 million, as supported by the 2018 appraisal prepared by Valbridge/Hulberg and 
Associates.  

4. Adopt resolution approving an amendment to the Fiscal Year 2018-19 Fund 255 
Housing Fund budget for the purchase of the 108,408-sf (41%) Successor Agency 
interest in the jointly owned Valley Transportation Authority/Successor Agency 
parking and transit facility located at 17295 Butterfield Blvd. up to the fair market 
appraised value of $2.6 million, for future development at a time when replacement 
parking can be required of the development and important transit operation functions 
considered; 

5. Authorize the City Manager to prepare and execute any and all related documents to 
affect the purchase; and 

6. Direct staff to forward the recommendation to the Morgan Hill Successor Agency, 
Oversight Board, and subsequently the state Department of Finance (DOF) for 
review and concurrence, consistent with AB 1484, the California Redevelopment 
Dissolution Act. 

 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
 2018 Strategic Priorities 

Regional Initiatives 
 
GUIDING DOCUMENTS 
Downtown Specific Plan 
General Plan/Housing Element 
 
REPORT NARRATIVE: 
Pursuant to Health and Safety Code Section 34191.5, and in accordance with laws 
governing the dissolution of redevelopment agencies, the Successor Agency submitted 
and received approval of Morgan Hill’s Long Range Property Management Plan 
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(LRPMP) from the Morgan Hill Oversight Board on November 30, 2013, and 
subsequently received approval by the Department of Finance (DOF) in December of 
that year. 
 
Site 6 of the LRPMP is a 41% interest in a larger 6.07-acre parcel located at 17295 
Butterfield Boulevard, that was acquired jointly by the former Morgan Hill 
Redevelopment Agency (RDA) and Santa Clara County Transit District (SCCTD), now 
Valley Transportation Agency (VTA), in 1993. The property was acquired and 
developed for the express purpose of providing parking and transit center services to 
VTA and Caltrain.  
 
In 1994, the former RDA and SCCTD entered into a Cooperative Agreement (attached) 
which contemplated that if either party ever elected to sell its interest, that the other 
party shall have the right of first refusal to buy the selling party’s interest in the property 
before any conveyance to anyone else. The Successor Agency staff recommend that 
the City step into and replace the Successor Agency interest in the property and 
propose to purchase the lot for future affordable housing at a time when replacement 
parking is guaranteed, and the project appropriately designed to make transit operation 
expansion a priority. 
 
This property interest is part of the Morgan Hill transit center, which collectively consists 
of a 465-space parking lot and bus operations area. Recent development and job 
growth have led to the substantial increase in transit activities at the Center, providing a 
vital service for Morgan Hill’s commuters. The Transit Center is now regularly parked at 
85% of daily capacity, with other Downtown parking lots also experiencing daily 
commuter parking use as well. Public parking is at a premium and the lot is integral to 
transit operations in Morgan Hill. All buses use the lot as a terminus and parking 
layover, with delivery and pick up locations for passengers. Monterey/Salinas Transit 
(MST) and private commuter buses utilize the facility in increasing numbers. Ongoing 
discussions regarding electrification of the Union Pacific Railroad (UPRR) rail line from 
Tamien Station to Gilroy anticipate significant two-way service initiation and frequency 
increases for Caltrain, and exciting new rail option opportunities. The station is critical to 
support these anticipated changes. 
 
At the time the LRPMP was approved by the Department of Finance, the Successor 
Agency had an option for the purchase of the Downtown property that is now under 
development by City Ventures (Site 3). This site was intended to be used to replace the 
existing transit parking. Within the schedule and summary of disposition contained in 
the LRPMP, the Successor Agency was supposed to initiate the development of a 
compensation agreement for Site 3. Although it approved the LRPMP, the Oversight 
Board rejected the proposal for a compensation agreement and directed the sale of the 
Successor Agency’s option on Site 3. As such, Site 3 is no longer available for 
replacement parking.  
In 2013, once replacement parking was constructed, Site 6 was considered to be a 
Transit Oriented Development (TOD) opportunity, proposed to support higher density 
development consistent with the Morgan Hill Priority Development Area (PDA) and 
Downtown Specific Plan. Fast forward five short years, no replacement parking has 
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been constructed, but the facility is a fully-utilized, vibrant transit center.  
The LRPMP states that the site should only be developed when the existing parking 
supply is relocated to Site 3. Because Site 3 is no longer available for parking, that 
precondition can no longer be met.  
Now, more than ever, the parking supply and facility support consideration is paramount 
to any development which may undermine the transit/train service expansion 
opportunities which are so badly needed in South County. At the time the LRPMP was 
developed, the plan definitively identifies that the purpose of original acquisition and 
joint Cooperative Agreement with VTA was “to construct the Morgan Hill Caltrain Station 
and park and ride lot in a location suitable for transit patronage including Caltrain and 
bus patronage, park and ride lot users, bike locker users, car poolers and other users 
typical with County Transit and Peninsula Corridor Joint Powers Board (Caltrain) 
operations and railroad operations.”  
 
The LRPMP further states that this site is a viable candidate for transit- oriented 
development (TOD). It says, “Site 6 provides the best opportunity for a residential TOD 
project within the Morgan Hill Downtown” and qualifies this paragraph by stating that “in 
order for this vision to become a reality, the existing parking supply must be relocated 
first.” The plan says that this is proposed to occur on Site 3 of the LRPMP, however, 
Site 3 was held by the former RDA as an option only, not public ownership, and 
subsequently the option was sold by the Oversight Board in 2015. To maintain 
stewardship of the property, consistent with the LRPMP, the City should purchase the 
former RDA interest and take over the position of the former RDA contained within the 
Cooperative Agreement. This action is supported by California redevelopment 
dissolution law. 
Health & Safety Code, § 34180 (f) states: 
“(1) If a city, county, or city and county wishes to retain any properties or other assets 
for future redevelopment activities, funded from its own funds and under its own 
auspices, it must reach a compensation agreement with the other taxing entities to 
provide payments to them in proportion to their shares of the base property tax, as 
determined pursuant to Section 34188, for the value of the property retained. 
(2) If no other agreement is reached on valuation of the retained assets, the value will 
be the fair market value as of the 2011 property tax lien date as determined by an 
independent appraiser approved by the oversight board.” 
This section operates independently of the LRPMP provisions, contains no time 
limitations, and has been used by other cities and counties to purchase former RDA 
properties. The City proposes to purchase the property utilizing this authority. 
The 2011 value of the property as stated in the LRPMP is $1,489,218. The City 
proposes to seek a compensation agreement with the taxing entities for the purchase of 
this property consistent with this provision. This provision has been used by many public 
entities throughout the state and most recently in Sacramento, where a property was 
acquired by the City and resold, without requirement that the sale proceeds above the 
2011 purchase price be shared. 
California Health and Safety Code Section 34181 (a) further states that the “oversight 
board shall direct the successor agency to do all of the following”: 
(a)(1) Dispose of all assets and properties of the former redevelopment agency; 
provided, however, that the oversight board may instead direct the successor agency to 
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transfer ownership of those assets that were constructed and used for a governmental 
purpose, such as roads, school buildings, parks, police and fire stations, libraries, 
parking facilities and lots dedicated solely to public parking, and local agency 
administrative buildings, to the appropriate public jurisdiction pursuant to any existing 
agreements relating to the construction or use of such an asset. Any compensation to 
be provided to the successor agency for the transfer of the asset shall be governed by 
the agreements relating to the construction or use of that asset. Disposal shall be done 
expeditiously and, in a manner, aimed at maximizing value. Asset disposition may be 
accomplished by a distribution of income to taxing entities proportionate to their property 
tax share from one or more properties that may be transferred to a public or private 
agency for management pursuant to the direction of the oversight board. 
The City Council is being requested to recommend and authorize:  
1) first, the transfer at no cost, of the 41% interest for future parking, subject to 
negotiation of compensation agreement and approval of the Successor Agency and 
Oversight Board; or  
2) transfer the property by purchase and compensation agreement for the 2011 value of 
the asset of $1,489,218. Or, should this not be negotiable and or supported by the 
Department of Finance,  
3) Authorize the transfer and sale of the property to the City of Morgan Hill, for up to 
$2.6 million, as supported by the attached 2018 appraisal prepared by 
Valbridge/Hulberg and Associates.  
Further, the City Council is requested to forward their recommendation to the Morgan 
Hill Successor Agency at their June 20, 2018 meeting and Oversight Board for approval 
at their next meeting.  
Should the City Council at their regular meeting of June 20, 2018, decline the 
opportunity to purchase the property, consistent with the “first right of refusal” provisions 
of the 1994 “Cooperative Agreement between the Santa Clara County Transit District 
and the Redevelopment Agency of the City of Morgan Hill for the San Jose to Gilroy 
Caltrain Extension Project Morgan Hill Park and Ride Lot,” VTA has received authority 
to acquire the site for future development through their joint development fund. 
 
FISCAL AND RESOURCE IMPACT:  
The transfer of the property at no cost would produce no new revenue but would reflect 
the fact that the requirements of the LRPMP cannot be met and that 
alternative/replacement parking cannot be provided the City as contemplated. If 
approved, at either the $1,489,218 or $2.6 million sales price, proceeds will be divided 
between the county taxing agencies, proportionate to each entity’s share of the tax rate. 
Morgan Hill will receive approximately 10% of the net sale proceeds. Costs associated 
with this consideration are contained on the ROPS 17-18 and include appraisal fees 
(17-18 A - $15,000) and legal services for the LRPMP (17-18 B - $30,000). 
The City Council is being requested to authorize the purchase of the 41% interest for 
future housing development, utilizing funds from fund 255 Housing Fund, for up to $2.6 
million dollars. As a future parking and housing site, the City could set the requirements 
for development, including requiring replacement public parking, and the ratio of parking 
to living units for any future housing development. With this acquisition, the City could 
plan for future development in a manner which accommodates vital transit needs. This 
acquisition was not contemplated as part of the Fiscal Year 2018-19 budget and 
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therefore this action requires a budget amendment. A budget amendment resolution 
and scorecard are attached. The acquisition of this site will impact the Housing 
Program’s ability to contribute to future affordable housing projects beyond the currently 
budgeted $1.5 million, until future in-lieu fee payments are received.  
 
Should the City decline the opportunity to purchase the property, VTA has received 
authority to acquire the site for future development through their joint development fund.   
 
COMMUNITY ENGAGEMENT: Inform 
This report serves to inform the community of the recommended purchase of the 41% 
interest. 
 
ALTERNATIVE ACTIONS: 
Alternatively, should the City Council decline to acquire the 41% interest in this real 
property, the VTA Board has authorized the acquisition of the interest, consistent with 
the 1994 Cooperative Agreement between the then Santa Clara County Transit Agency 
and the former Morgan Hill Redevelopment Agency. 
 
PRIOR CITY COUNCIL AND COMMISSION ACTIONS: 
There have been no previous actions on this item. 
 
CEQA (California Environmental Quality Act):   
On November 4, 2009, the City Council of the City of Morgan Hill, pursuant to the 
requirements of CEQA considered, certified and made required findings related to that 
certain Final Master Environmental Impact Report prepared for the Morgan Hill 
Downtown Specific Plan by adoption of resolution No. 6282. The proposed acquisition 
of this certain real property is consistent with the programs, policies, goals, and other 
provisions in the Morgan Hill General Plan and the Morgan Hill Downtown Specific Plan. 
 
LINKS/ATTACHMENTS: 
1. Appraisal Update VTA Lot 
2. Resolution - budget amendment vta 
3. 001-VTA Parking Lot Acquisition Fund 255 
4. Executed Letter to County VTA-City 
5. Cooperative Agreement 

16

Packet Pg. 333



 

Appraisal Report 
41% Interest in VTA Parking Lot 

17295 Butterfield Boulevard 
Morgan Hill, Santa Clara County, California 95037 

 
Report Date: June 1, 2018  

 

FOR: 

Ms. Leslie Little 
Assistant City Manager 

City of Morgan Hill 
17575 Peak Avenue 

Morgan Hill, CA 95037 

 

Valbridge Property Advisors 

 

55 South Market Street, Suite 1210 
San Jose, CA 95113 
408.279.1520 phone Valbridge File Number: 
408.279.3428 fax  CA02-17-0038-002 
valbridge.com
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© 2018 VALBRIDGE PROPERTY ADVISORS  

 
55 South Market Street, Suite 1210 
San Jose, CA 95113 
408.279.1520 phone 
408.279.3428 fax 
valbridge.com 

 

 

 

June 1, 2018 

 

Josh Fronen, MAI 

408.279.1520 x7113 

jfronen@valbridge.com  

 

Ms. Leslie Little 

Assistant City Manager 

City of Morgan Hill 

17575 Peak Avenue 

Morgan Hill, CA 95037 

 

RE: Appraisal Report 

41% Interest in VTA Parking Lot 

17295 Butterfield Boulevard 

Morgan Hill, Santa Clara County, California 95037 

 

Dear Ms. Little: 

 

In accordance with your request, we have performed an appraisal of the above referenced property. 

This appraisal report sets forth the pertinent data gathered, the techniques employed, and the 

reasoning leading to our value opinions. This letter of transmittal is not valid if separated from the 

appraisal report. 

 

The subject property, as referenced above, is located at 17295 Butterfield Boulevard, Morgan Hill, 

Santa Clara County, California 95037 and is further identified as Assessor Parcel Number (APN)  

726-15-071. The Park and Ride site contains 264,409 gross square feet or 6.07 gross acres and is 

asphalt paved and striped for ±471 parking spaces. It is currently used as a public Park and Ride lot 

with bus stop/bus turnaround and Caltrain platform access. 

 

The subject is a 41% physical division of a larger property that measures 264,409 square feet.  Thus, 

the subject site area to be transferred measures 108,408 square feet (or 264,409 x 41%).  Since the 

subject is part of a larger property, we have valued the entire 264,409 square feet and have allocated 

that price per square foot to the subject 108,408 square feet.  
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Ms. Leslie Little 

City of Morgan Hill 

Page 2 

 

 

© 2018 VALBRIDGE PROPERTY ADVISORS  

The Park and Ride property is encumbered by a Cooperative Agreement (dated January 27, 1994) 

between the Santa Clara County Transit District and the Redevelopment Agency of the City of 

Morgan Hill.  The Cooperative Agreement intended for the Park and Ride property to be used for the 

San Jose-to-Gilroy Caltrain Extension Project and the Morgan Hill Park and Ride Lot.  The agreement 

effectively limits the use of the subject property to a public Park and Ride lot.  The client intends to 

use this appraisal in a possible sale of its 41% interest in the Park and Ride property to VTA via a 

right of first refusal in the Cooperative Agreement.  It is unknown at this time if the Cooperative 

Agreement could be cancelled or if it would survive a sale between the parties, or a 3
rd

 party.  As 

such, we have employed certain assumptions per our client’s request (as outlined below) related to 

the ability to cancel the Cooperative Agreement.   

 

We have appraised the market value of a 41% portion of the entire lot, assuming that the lot has 

already been subdivided and that the Cooperative Agreement can be terminated. The site is 

therefore assumed to be available for development to alternative uses. We have assumed the site is 

already physically partitioned, which is a hypothetical condition.  We have also assumed that the 

existing Cooperative Agreement that is in place can be terminated, thereby allowing redevelopment 

to the property’s highest and best use, which is an extraordinary assumption.  

 

We developed our analyses, opinions, and conclusions and prepared this report in conformity with 

the Uniform Standards of Professional Appraisal Practice (USPAP) of the Appraisal Foundation; the 

Code of Professional Ethics and Standards of Professional Appraisal Practice of the Appraisal 

Institute; and the requirements of our client as we understand them. 

 

Leslie Little with the City of Morgan Hill is our client in this assignment.  The intended users are the 

City of Morgan Hill, Successor Agency, and Valley Transportation Authority (VTA) and no others. The 

intended use is for decision making purposes regarding a possible purchase of the property by VTA 

and no other use. The value opinions reported herein are subject to the definitions, assumptions and 

limiting conditions, and certification contained in this report.  

 

The acceptance of this appraisal assignment and the completion of the appraisal report submitted 

herewith are subject to the General Assumptions and Limiting Conditions contained in the report. 

The findings and conclusions are further contingent upon the following extraordinary assumptions 

and/or hypothetical conditions which might have affected the assignment results: 

Extraordinary Assumptions: 
 We have assumed the Cooperative Agreement can be terminated, thereby allowing 

redevelopment to the property’s highest and best use. 

Hypothetical Conditions: 
 We have assumed the subject property is already physically partitioned as to a 41% physical 

division and that the 41% physical division is its own legal parcel.  
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Based on the analysis contained in the following report, our value conclusions are summarized as 

follows: 

 

 
 

Respectfully submitted, 

Valbridge Property Advisors  

 

 

Josh Fronen, MAI 

Senior Appraiser  

California Certified License #AG028548 

  

Norman C. Hulberg, MAI 

Senior Managing Director 

California Certified License #AG003542 

 

 

Value Type Market Value

Property Rights Appraised Fee Simple

Date of Value April 6, 2018

Value Conclusion $2,600,000

Land area 108,408 sf

Value per SF of Land $24 psf

Value Conclusions
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Summary of Salient Facts 

 
 

 

 

 
 

 

  

Summary of Salient Facts

Property Identification

Property Name VTA Parking Lot

Property Address 17295 Butterfield Boulevard

Morgan Hill, Santa Clara County, California, 95037

Latitude & Longitude 37.130351, -121.650055

Census Tract 5123.12

Tax Parcel Number 726-15-071

Property Owner

Site

Zoning Central Business District (CBD)

FEMA Flood Map No. 06085C0444H

Flood Zone X

Usable Land Area 6.070 acres

Valuation Opinions

Highest & Best Use - As Vacant Residential development

Reasonable Exposure Time 6 months

Jointly owned by VTA and the Successor Agency of the former 

Morgan Hill Redevelopment Agency

Approach to Value

Sales Comparison $2,600,000

Value Type Market Value

Property Rights Appraised Fee Simple

Date of Value April 6, 2018

Value Conclusion $2,600,000

Land area 108,408 sf

Value per SF of Land $24 psf

Value Indications

Value Conclusions
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Our findings and conclusions are further contingent upon the following extraordinary assumptions 

and/or hypothetical conditions which might have affected the assignment results: 

Extraordinary Assumptions: 

 We have assumed the Cooperative Agreement can be terminated, thereby allowing 

redevelopment to the property’s highest and best use.  

Hypothetical Conditions: 
 We have assumed the subject property is already physically partitioned as to a 41% physical 

division and that the 41% physical division is its own legal parcel. 
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Aerial and Front Views 

AERIAL VIEW OF PARK AND RIDE PROPERTY  

 

 

GROUND LEVEL VIEW 
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Location Map 
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Introduction 

Client and Intended Users of the Appraisal 
Leslie Little with the City of Morgan Hill is our client in this assignment and will be the sole intended 

user of this appraisal and report and no others. 

Intended Use of the Appraisal 
The intended use of this report is for decision making purposes regarding a possible purchase of the 

property by VTA and no other use. 

Real Estate Identification 
The Park and Ride property is located at 17295 Butterfield Boulevard, Morgan Hill, Santa Clara 

County, California 95037. The Park and Ride property is further identified by Assessor Parcel Number 

(APN) 726-15-071.  

 

The subject property consists of the southern 41% of the Park and Ride property.  

Legal Description 
We assume that the legal description for the entire Park and Ride lot corresponds to the subject's 

Assessor Parcel Number (APN). A legal description for the subject’s 41% physical portion was not 

available.  

Use of Real Estate as of the Effective Date of Value 
As of the effective date of value, the subject was a Park and Ride parking lot for the Morgan Hill 

Caltrain Station. 

Use of Real Estate as Reflected in this Appraisal 
Same as above. 

Ownership of the Property 
According to our client, the subject property is jointly owned by VTA and the Successor Agency of 

the Morgan Hill Redevelopment Agency (“Successor Agency”).   The Successor Agency owns a 41% 

undivided interest and the VTA owns a 59% undivided interest.  

 

We are unaware of sales, listings or offers for any portion of the subject property within three years 

of the valuation date. We have considered and analyzed the known history of the property in the 

development of this appraisal. 

Type and Definition of Value 
The purpose of this appraisal is to develop an opinion of the market value of the subject property. 

“Market Value,” as used in this appraisal, is defined as “The most probable price, as of a specified 

date, in cash, or in terms equivalent to cash, or in other precisely revealed terms, for which the 

specified property rights should sell after reasonable exposure in a competitive market under all 

conditions requisite to a fair sale, with the buyer and seller each acting prudently, knowledgeably, 
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and for self-interest, and assuming that neither is under undue duress.”
1
 Implicit in this definition is 

the consummation of a sale as of a specified date and the passing of title from seller to buyer under 

conditions whereby: 

 

• Buyer and seller are typically motivated. 

 

• Both parties are well informed or well advised, each acting in what they consider their own 

best interests; 

 

• A reasonable time is allowed for exposure in the open market; 

 

• Payment is made in terms of cash in U.S. dollars or in terms of financial arrangements 

comparable thereto; and 

 

• The price represents the normal consideration for the property sold unaffected by special or 

creative financing or sale concessions granted by anyone associated with the sale.” 

 

The “as is” value is the value of the property in its present condition under market conditions 

prevalent on the date of the appraisal, subject to the assumptions identified earlier in this report.   

 

Please refer to the Glossary in the Addenda section for additional definitions of terms used in this 

report. 

Valuation Scenario, Property Rights Appraised, and Effective Dates of Value 
Per the scope of our assignment we developed opinions of value for the subject property: 

 

 

 
We have appraised a 100% fee simple interest for the subject scenario and completed an appraisal 

inspection of the subject property on January 30, 2017.  We assume no substantial physical changes 

since our last inspection.  

Date of Report 
The date of this report is June 1, 2018, which is the same as the date of the letter of transmittal.  

List of Items Requested but Not Provided 
 Preliminary Title Report 

                                                   
1
 The Dictionary of Real Estate Appraisal, Sixth Edition, pg 141  

 

Valuation Scenarios Effective Date of Value

Market Value Based on Highest and Best Use April 6, 2018

Assuming Cooperative Agreement can be cancelled
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Assumptions and Conditions of the Appraisal 
The acceptance of this appraisal assignment and the completion of the appraisal report submitted 

herewith are subject to the General Assumptions and Limiting Conditions contained in the report. 

The findings and conclusions are further contingent upon the following extraordinary assumptions 

and/or hypothetical conditions which might have affected the assignment results: 

Extraordinary Assumptions 

 We have assumed the Cooperative Agreement can be terminated, thereby allowing 

redevelopment to the property’s highest and best use. 

Hypothetical Conditions 

 We have assumed the subject property is already physically partitioned as to a 41% physical 

division and that the 41% physical division is its own legal parcel. 
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Scope of Work 

The elements addressed in the Scope of Work are (1) the extent to which the subject property is 

identified, (2) the extent to which the subject property is inspected, (3) the type and extent of data 

researched, (4) the type and extent of analysis applied, (5) the type of appraisal report prepared, and 

(6) the inclusion or exclusion of items of non-realty in the development of the value opinion. These 

items are discussed as below.  

Extent to Which the Property Was Identified 
The three components of the property identification are summarized as follows: 

 Legal Characteristics - The subject was legally identified via an address and Assessor Parcel 

Number (APN) provided by the client. 

 Economic Characteristics - Economic characteristics of the subject property were identified 

via information provided by the client, as well as a comparison to properties with similar 

locational and physical characteristics. 

 Physical Characteristics - The subject was physically identified via a physical property 

inspection by Josh Fronen, MAI and Norman C. Hulberg, MAI. 

Extent to Which the Property Was Inspected 
We inspected the subject on January 30, 2017.  

Type and Extent of Data Researched 
We researched and analyzed: (1) updated market area data, (2) property-specific market data, (3) 

zoning and land-use data, and (4) current data on comparable listings and transactions. We also 

interviewed people familiar with the subject property type.  

Type and Extent of Analysis Applied (Valuation Methodology) 
We observed surrounding land use trends, the condition of any improvements, demand for the 

subject property, and relevant legal limitations in concluding a highest and best use. We then valued 

the subject based on that highest and best use conclusion. 

 

There are four primary methodologies available for the estimation of land value: (1) Sales 

Comparison, (2) Land Residual Method, (3) Ground Rent Capitalization, and (4) Subdivision 

Development Method (Discounted Cash Flow). While other methods, such as Extraction and 

Allocation, are applicable under limited conditions, one or more of these approaches are used in 

most circumstances to derive an indication of land value.  

 Sales Comparison Approach - In the sales comparison approach, value is indicated by recent 

sales and/or listings of comparable properties in the market, with the appraiser analyzing the 

impact of material differences in both economic and physical elements between the subject 

and the comparables. 
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 Direct Capitalization: Land Residual Method - The land residual methodology involves 

estimating the residual net income to the land by deducting from total potential income the 

portion attributable to the improvements, assuming development of the site at its highest 

and best use. The residual income is capitalized at an appropriate rate, resulting in an 

indication of land value. 

 Direct Capitalization: Ground Rent Capitalization – A market derived capitalization rate is 

applied to the net income resulting from a ground lease. This can represent the leased fee or 

fee simple interest, depending on whether the income potential is reflective of a lease in 

place or market rental rates. 

 Yield Capitalization: Subdivision Development Method – Also known as Discounted Cash 

Flow Analysis (DCF), the methodology is most appropriate for land having multiple lot 

development in the near term as the highest and best use. The current site value is 

represented by discounting the anticipated cash flow to a present value, taking into 

consideration all necessary costs of development, maintenance, administration, and sales 

throughout the absorption period. 

All of these approaches to value were considered. We assessed the availability of data and 

applicability of each approach to value within the context of the characteristics of the subject 

property and the needs and requirements of the client. Based on this assessment, we relied upon the 

sales comparison approach. Further discussion of the extent of our analysis and the methodology of 

each approach is provided later in the respective valuation sections. 

Appraisal Conformity and Report Type 
We developed our analyses, opinions, and conclusions and prepared this report in conformity with 

the Uniform Standards of Professional Appraisal Practice (USPAP) of the Appraisal Foundation; the 

Code of Professional Ethics and Standards of Professional Appraisal Practice of the Appraisal 

Institute; and the requirements of our client as we understand them. This is an Appraisal Report as 

defined by the Uniform Standards of Professional Appraisal Practice under Standards Rule 2-2a.  

Personal Property/FF&E 
All items of non-realty are excluded from this analysis. The opinion of market value developed herein 

is reflective of real estate only. 
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Regional and Market Area Analysis 

REGIONAL MAP 

 
 

Overview 
The client is familiar with the location, and thus only a brief overview is provided. The subject 

property is located in the San Francisco Bay Region, an area which is comprised of the nine counties 

bordering the San Francisco Bay.  

Population 
Santa Clara County is the most populous of the nine counties comprising the San Francisco Bay 

Region, with an estimated 1,958,087 residents as of the end of December 2017 according to the 

State of California Department of Finance. San Jose is the largest city in the county and the third 

largest in California, surpassing San Francisco.  
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Unemployment 
While the unemployment rate was affected by the most recent recession, it has recovered 

significantly in recent years, particularly in the Bay Area. Santa Clara County’s rate is currently less 

than the rates of the state and nation. The County unemployment rate was 2.6% as of December 

2017 (most recent available). The State of California was at 4.6% while the nation was at 4.1% for the 

same time period. Unemployment rates locally and nationwide have been on a decreasing trend over 

the last several years, as shown in the table below.  

 

The most recent UCLA Anderson Forecast anticipates a sunny 2018, and a cloudy 2019. It states, the 

national GDP is growing at a strong rate and is expected to continue to do so into through the 

second quarter of 2018, but then as the unemployment rate drops below 4% and employment 

growth slows due to a shortage of labor, growth will drop back to the 2% growth rate seen 

previously. By the end of 2019, the cloudy prediction is for a growth rate of 1.5%, or lower. 

The California Forecast 

The forecast for California’s unemployment is “continued growth”, but that is likely due to the federal 

administration’s difficulty getting legislation through Congress and a result of more job seekers 

brought into the market, rather than more jobs being available. The tightening of immigration rules 

is expected to have a significant effect in California, however due to protections already in place, not 

as big an effect as they might have otherwise had. California is expected to grow at a rate slightly 

faster than the US as a whole, and be at a 4.5% unemployment rate by the end of 2019. 

Employment by Industry - Morgan Hill

2017 Percent of

Industry Estimate Employment

Agriculture/Mining 240 5.20%

Construction 511 11.10%

Manufacturing 719 15.60%

Wholesale trade 129 2.80%

Retail trade 410 8.90%

Transportation/Utilities 157 3.40%

Information 69 1.50%

Finance/Insurance/Real Estate Services 212 4.60%

Services 2,041 44.30%

Public Administration 124 2.70%

Total 4,608 100.1%

Source: Site-to-Do-Business (STDB Online)

Unemployment Rates

Area 2010 2011 2012 2013 2014 2015 2016 Dec 2017

United States of America 9.3% 8.5% 7.9% 6.7% 5.6% 5.0% 4.7% 4.1%

California 11.0% 9.6% 8.0% 6.6% 5.6% 5.1% 4.2% 4.6%

Santa Clara County 8.4% 7.0% 5.5% 4.3% 3.7% 3.3% 2.6% 2.6%

City of Morgan Hill 9.3% 7.7% 6.1% 4.8% 4.1% 3.7% 2.9% 2.9%

Source: Bureau of Labor Statistics - Year End - National & State Seasonally Adjusted
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Immediate Environs 
The subject neighborhood has good access to local and regional transportation. Dunne Avenue is a 

primary arterial that provides access to Highway 101. Monterey Highway, one of the primary 

commercial thoroughfares, is located a block to the west of the subject, and passes through 

downtown Morgan Hill.  

 

The area has primarily commercial uses along major arterials with residential uses along secondary 

roadways. Most improvements in the subject’s immediate environs are considered to be in average 

to good condition, with good appeal. The subject is an attractive area for a variety of uses including 

commercial, public uses, mixed-use, and residential and benefits from its location in downtown 

Morgan Hill.  

Conclusions 
Historically, the Santa Clara County region has been considered a desirable place to both live and 

work. Physical features and a strong local economy attract both businesses and residents. It is a 

worldwide leader in technology and a regional employment center, with an increasingly diversified 

economy. While traffic congestion will continue to be a problem, residents remain among the most 

affluent in the country. The subject benefits from its downtown location.  
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Site Description 

The subject Park and Ride site is located in Morgan Hill, CA. The characteristics of the site are 

summarized as follows:  

Site Characteristics 
Location: 17295 Butterfield Boulevard, Morgan Hill, Santa Clara County, 

California 95037 

 

Gross Land Area: 6.07 Acres or 264,409 SF; a 41% physical division thus consists of 

108,408 square feet (or 264,409 x 41%) 

 

Usable Land %: 100.0% 

Shape: Rectangular 

Average Depth: 490 feet 

Topography: Level and at grade with fronting streets 

Drainage: Assumed adequate 

Grade: Above grade 

Utilities: All available to the site 

 

Off-Site Improvements: Butterfield Boulevard is a fully improved roadway with sidewalks, 

curbs, gutters, streetlights, and landscaping. This roadway carries 

two lanes of traffic in each direction, north and south. Caltrain rail 

lines run north to south along the western side of the subject and 

connect to the San Martin station to the south and the Blossom Hill 

station to the north and generally parallel Monterey Highway. 

 

Interior or Corner: Interior 

Signalized Intersection: No traffic signal at, or near, the site  

Street Frontage / Access 
Frontage Road Primary  

Street Name:  Butterfield Boulevard 

Street Type: Mixed Use 

Frontage (Linear Ft.): 540 

Number of Curb Cuts: 2 

Traffic Count (Cars/Day): ±10,000  
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Flood Zone Data 
Flood Map Panel/Number: 06085C0444H 

Flood Map Date: 05-18-2009 

 

Flood Zone: X 

Areas outside the 1% annual chance floodplain, areas of 1% 

annual chance sheet flow flooding where average depths are less 

than 1 foot, areas of 1% annual chance stream flooding where 

the contributing drainage area is less than 1 square mile, or areas 

protected from the 1% annual chance flood by levees. No Base 

Flood Elevations or depths are shown within this zone. Insurance 

purchase is not required. 

Other Site Conditions 
Soil Type: We have not been provided a geotechnical report for the subject 

property. Based on our physical inspection, soil conditions appear 

stable. 
 

Environmental Issues: We make no representations as to the presence of toxins and 

hazardous materials on the subject site. We are appraising the 

site as if clean. If this is of concern to any reader of this report, it 

is our recommendation that an environmental report be obtained 

from the appropriate professionals qualified to issue such 

opinions.  
 

Easements/Encroachments: A Preliminary Title Report was not provided to the appraiser for 

review. We assume that there are no easements or encumbrances 

that would materially affect the value of the subject, either 

positively or negatively. 
 

Earthquake Zone: The property is not located in an Alquist-Priolo Special Studies 

Zone for earthquake hazard. Earthquake hazard is typical for the 

overall area. 

Adjacent Land Uses 
North: Residential 

South: Community garden  

East: Residential  

West: Commercial/Caltrain platform 

Site Ratings 
Access: Average 

Visibility: Average  

16.a

Packet Pg. 352

A
tt

ac
h

m
en

t:
 A

p
p

ra
is

al
 U

p
d

at
e 

V
T

A
 L

o
t 

 (
18

23
 :

 A
cq

u
is

it
io

n
 o

f 
41

%
 In

te
re

st
 in

 M
o

rg
an

 H
ill

 T
ra

n
si

t 
C

en
te

r 
lo

t)



VTA PARKING LOT 

SITE DESCRIPTION 

 

© 2018 VALBRIDGE PROPERTY ADVISORS  Page 11 

Zoning Designation 
Zoning Jurisdiction: City of Morgan Hill 

Zoning Classification: CBD, Central Business District 

General Plan Designation: Mixed Use (CBD) 

Permitted Uses: A variety of residential and mixed uses 

Zoning Comments: 

The subject property is under the jurisdiction of the City of Morgan Hill and is zoned Central Business 

District. The General Plan land use designation is Mixed Use. The subject is part of the Downtown 

Specific Plan and is designated as Block 16.  

 

The purposes of the Central Business District are to implement the goals and objectives of the 

Downtown Morgan Hill Specific Plan; support traditional architectural styles and features, while also 

allowing for design creativity and use of contemporary materials in a manner found to be compatible 

with the downtown vision and character; provide a variety and inter-mixture of residential, 

commercial, and public activities in the downtown core; provide additional housing stock, and 

conserve housing stock in residential areas west of Monterey Road; and increase residential and 

commercial densities in the Downtown Core. 

 

Permitted uses include commercial service, financial services, home occupations, live/work units, 

mixed use residential (residential use above some other use), business support services, hospital, 

medical office, administrative and professional offices, public parking lot or structures, and other 

conforming uses.  

 

There are no minimum or maximum density requirements for the subject.  There is no ground floor 

commercial requirement at the subject location.   

 

Since 1977, the City of Morgan Hill has utilized a Residential Development Control System (RDCS) to 

ensure that new development can be served by existing infrastructure and public services. The RDCS 

includes a competitive system for residential entitlements. A surplus of residential allocations existed 

in the Downtown in previous years under Measure C.   

 

However, the City’s new residential growth measure (voted in during the November 2016 election 

and effective date March 1, 2017), Measure S, will set aside 500 units for Downtown through 2035; 

with no more than 100 allotments per year.  

 

To be eligible to receive these Downtown allotments, a project must receive at least 80 percent of 

the total maximum score in the RDCS competition criteria. However, eligible Downtown projects are 

not required to compete for set-aside allotments. Instead, allotments are issued to eligible projects 

on a first-come, first-served basis (up to 100 allotments each year).  This will place additional risk and 

uncertainty in developing downtown properties with residential use (such as the subject) since 

allocations must be attained.  

Analysis/Comments on Site 
The Park and Ride site consists of a single parcel located along the west side of Butterfield Boulevard 

in downtown Morgan Hill. The site has a rectangular shape and an interior lot configuration with 
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approximately 540 feet of frontage along Butterfield Boulevard and an average depth of 490 feet. 

The site benefits from its downtown Morgan Hill location, nearby amenities, and its proximity to the 

Morgan Hill Caltrain station.  

 

The underlying site contains 264,409 gross square feet or 6.07 gross acres. The property is zoned 

Central Business District and the General Plan land use designation is Mixed Use. 

 

For the purpose of this appraisal, a 41% physical division is appraised, reflecting a land area of 

108,408 square feet.  The 41% interest reflects the City’s portion of initial Park and Ride development 

costs.  In the event of sale, the 41% physical division would be located at the southern portion of the 

subject property.  

 

The subject site is level with average access and would be physically well suited to a wide variety of 

legally permissible uses.   
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TAX/PLAT MAP OF THE PARK AND RIDE SITE 
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Subject Photos 

 
Subject Park and Ride lot 

 

 

 
Subject Park and Ride lot 
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View of Caltrain platform from subject lot 

 

 

 
Butterfield Boulevard, looking south 
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Cooperative Agreement 

The subject property is encumbered by a Cooperative Agreement (“Agreement”) dated January 27, 

1994, between the Santa Clara County Transit District and the Redevelopment Agency of the City of 

Morgan Hill.   

 

The Cooperative Agreement intended for the subject property to be used for the San Jose-to-Gilroy 

Caltrain Extension Project and the Morgan Hill Park and Ride Lot.   

 

The Agreement limits the use of the subject property to a public Park and Ride lot.  There is no 

provision to charge for parking and thus the parking must remain free, which was confirmed with our 

client.  Each party shall share in security and maintenance expenses.   

 

Given that there are 471 surface parking spaces on the entire Park and Ride property, we have 

estimated that a 41% physical division of the entire site would result in ±193 parking spaces on the 

subject parcel.   

 

The client intends to use this appraisal in a possible sale of its 41% in the subject property to VTA via 

a right of first refusal in the Cooperative Agreement.  The right of first refusal is silent on appraisal 

methodology, terms or price.  The Cooperative Agreement does state that any division of the 

property should not create a flag parcel and that in the case of division, the Redevelopment Agency 

will acquire the southern portion of the property (this is the subject 41% for this appraisal).  

 

It is unknown at this time if the Cooperative Agreement could be cancelled or if it would survive a 

sale between the parties, or a 3
rd

 party.  As such, we have employed certain assumptions per our 

client’s request related to the ability to cancel the Cooperative Agreement, as well as whether a 

physical division would occur as part of a sale.  Please refer to the valuation sections and letter of 

transmittal for additional details.  
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Assessment and Tax Data 

Assessment Methodology 
The State of California has provided for a unified system to assess real estate for property taxes.  

Assessment Districts are established on a county basis to assess real estate within the county.  The 

appraised property falls under the taxing jurisdiction of Santa Clara County and is subject to both 

general taxes and direct assessments.  

Assessed Values and Property Taxes 
The subject property is not currently taxed because it is under government ownership. When the 

property sells into private ownership in the future, it will be re-assessed at full market value and 

taxed at rates similar to other properties in the area. 

General Taxes 

The amount of General Taxes due is quantified by multiplying the assessed value by the tax rate.  In 

the State of California, real estate is assessed at 100% of market value as determined by the County 

Assessor’s Office.  The tax rate consists of a base rate of 1% plus any bonds or fees approved by the 

voters.  The County Tax Rate for the subject property area is 1.21515%. 

Direct Assessments 

Direct assessments are tax levies that are not dependent upon the assessed value of the property.  

They are levied regardless of assessment.  According to the Santa Clara County Tax Collector’s Office, 

the direct assessments for the subject property area are as follows: Community Facilities District 

library assessment, mosquito-vector control assessments, Santa Clara Valley Open Space Authority 

assessment, and Santa Clara Valley Water District safe clean water. 

Current and Future Taxes 

Proposition 13 was passed by voters in June 1978 and substantially changed the taxation of real 

estate in California. This constitutional amendment rolled back the base year for assessment 

purposes to the tax year 1975-1976. Annual increases in assessed value are limited to 2% per year, 

regardless of the rate of inflation. Real estate is subject to re-appraisal to current market value upon 

a change in ownership or new construction. Property assessments in years subsequent to a change 

of ownership or new construction are referred to as factored base values. 

 

Proposition 8, which passed in 1979, states that the Assessor shall lower tax roll values to fair market 

value whenever the assessed value exceeds fair market value. It mandates that the lower of fair 

market value or factored base value be placed on the assessment roll. When fair market values are 

enrolled, the Assessor reassesses the property annually until such time as fair market value again 

equals or exceeds the factored base year value. For properties that have been owned for several 

years, the assessed value may not reflect the current fair market value. Furthermore, due to 

adjustments following a Prop 8 reduction, increases in assessed value can increase substantially more 

than 2% per year until the assessment again matches the factored base year value. 

Conclusions 
The subject property is not currently taxed because it is under government ownership. If the property 

sells into private ownership in the future, it will be re-assessed at full market value and taxed at rates 

similar to other properties in the area. 
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Market Analysis 

MARKET AREA MAP 

 

 

The highest and best use for the property as vacant and unencumbered is a residential use.  We 

have, therefore, provided a residential land use market overview below. 

Morgan Hill Residential Land Market 
Land values for residential land in Morgan Hill currently range from ±$15 to ±$30 per square foot of 

land area, depending on location, entitlements/allocations, density, and overall appeal.  

 

The Bay Area residential market has historically experienced demand and value levels amongst the 

strongest in the nation. Consistent growth experienced in 1985 to 1989 was followed by a recession 

from 1990 through 1994, and in 1996, as capital became available, the first signs of growth appeared 

with the strengthening residential market yielding heavy sales and significant value increases 

through 1999. The first three quarters of 2000 were characterized by short marketing periods and 

sales prices well in excess of listing prices. By March 2001 the demand for residential space had 

declined, and the attacks of September 11
th

 pushed the economy into recession. Declines in demand 

for both “for sale” and “for rent” products continued until December 2003. What follows is a three 

year period of appreciation whereby median and average home prices increases of 20% per year or 
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more were not unusual. Stabilization occurred in mid-2005 and in 2007 single-family construction fell 

to the lowest point in 25 years. Increased affordability due to price decreases and the historically low 

mortgage rates have helped to spur the local housing market in 2012.  

 

As stated, the Bay Area marketplace has historically been characterized as among the most expensive 

housing markets in the nation. The following table highlights median prices for both detached and 

attached housing within the City of Morgan Hill and Santa Clara County, as reported by 

clickhome.rereport.com, which utilizes statistics from the local Multiple Listing Service. 

 

 
 

The preceding table supports price increases in single-family homes (SFR) and condominiums (condo) 

since February 2015. In the condo market, a -13.8% decrease in medium prices reported in Morgan Hill. 

No condo sale transactions occurred in Morgan Hill in February 2017. In 2018, the median price was 

$645,000; a 16.1% overall increase from February 2015 to 2018. Similar median price increases are 

reported also in the County. The following table illustrates monthly market activity of detached single-

family homes in the City of Morgan Hill from December 2016 to February 2018. The table illustrates the 

following trends: 

 

 Marketing periods have been steady, 

averaging 35 days on market. 

 The median monthly sale price indicates an 

uncertainty in the market as the median sale 

price in December 2016 to February 2018 

indicates a 2.89% overall increase. 

 The percentage of sale-to-list prices has been 

above 100% for most of 2017, suggesting 

good market demand with sellers receiving 

multiple offers.  
 

Residential land values are directly tied to supply and 

demand of current housing product. As an increasing 

number of markets and property types continue to 

see occupancy rates rise and space options of tenants 

decline, a growing number of investors are 

contemplating adding new supply. 

 

Land values vary depending on location, size, permitted uses, entitlements, and allowable density. 

Although land values are down from the market highs during the 2006-2007 timeframe, we have 

seen a significant rebound over the past three to four years. This is due to greater optimism on the 

Median SFR & Condo Home Sale Prices

Feb-15 Feb-16 % Change Feb-17 % Change Feb-18 % Change

Morgan Hill $797,500 $830,000 4.1% $941,999 13.5% 926,000 -1.7%

Santa Clara County $925,000 $930,000 0.5% $1,082,000 16.3% $1,380,000 27.5%

Morgan Hill
$432,750 $614,500 -13.6% None N/A 645,000 N/A

Santa Clara County $548,000 $645,000 17.7% $670,000 3.9% $831,500 24.1%C
o

n
d

o
s

S
F
R

s

City of Morgan Hill & Santa Clara County

Median M-o-M Sale to 

Month Sale Price Change List Price DOM

Feb-18 $926,000 3.2% 102.3% 25

Jan-18 $897,500 -12.0% 101.1% 30

Dec-17 $1,020,390 5.7% 101.8% 34

Nov-17 $965,000 2.4% 100.2% 31

Oct-17 $942,500 -1.2% 100.7% 35

Sep-17 $954,000 3.6% 100.9% 30

Aug-17 $920,938 -10.2% 100.1% 32

Jul-17 $1,025,000 12.9% 100.8% 36

Jun-17 $907,500 2.3% 100.6% 31

May-17 $887,500 16.8% 100.4% 15

Apr-17 $760,000 -14.6% 102.4% 27

Mar-17 $889,500 -5.6% 99.5% 36

Feb-17 $941,999 12.1% 99.3% 53

Jan-17 $840,000 -6.7% 99.2% 61

Dec-16 $900,000 1.8% 99.1% 55

City of Morgan Hill - SFR Market
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part of developers and their opinion that the economy and housing market have turned the corner. 

The market for residential land appears to be rebounding with the real estate market in general.  

 

Residential land is typically purchased contingent on project approvals (entitlements and allocations). 

This contingency reduces risk to a developer (uncertainty as to what can eventually be built). Prices 

for land purchased without this contingency are typically lower than for land purchased subject to 

receipt of entitlements. The price differential may be especially large as development risk increases. 

On the other hand, entitlements may have little or no value if the development horizon is likely 

several years away. We note that public participation in planning activities is high in certain 

municipalities, and the approval process for residential projects can become political, long and 

arduous.  It is not uncommon for new projects to take three to four years for development approval.  

 

The value of entitlements depends on the risk, cost and time to get them. In some cities, for example 

Los Gatos and Palo Alto, the approval process is excruciating. On the other hand, Milpitas and San 

Jose are fairly developer-friendly. Similarly, allocations for development, which are hard to get in the 

South County area, significantly impact the value of a site with properties with allocations for 

development selling significantly above those without.  

 

Buyer types range from the individual developer to large-scale national builders, depending on the 

size of the site. Small-scale developers are typical buyers for sites less than five acres in size, who will 

purchase a single-family site and develop a home for their own residence.  

 

The South County area is a more affordable market, but overall, less desirable than the rest of the 

Santa Clara County due to longer commute times to employment bases and fewer commercial 

services. Morgan Hill is more desirable than Gilroy, due to its proximity to the rest of Silicon Valley. 

Nonetheless, a site with allocations in place and entitlements is much more desirable than 

speculative land.  Entitled and allocated sites are currently selling quickly; significant activity has been 

noted in the past two years for fully entitled sites and finished sites, or lots that are ready to be built.  

 

Due to the limited number of sales in the South County area, and Santa Clara County in general, 

there are no statistics that show the extent to which land values have increased and decreased over 

the past five years. We can, however, say that residential land values appear to parallel finished 

product increases and decreases. As we saw earlier, home prices in Morgan Hill fluctuated between 

2008 and 2010, but we are now experiencing a market turn around as of the past 24 months. In 

addition, there is pent up demand, with limited new product coming in the market and with an 

inventory of less than one month in the resale market. This tight housing market has put significant 

upward pressure on land values.  

 

We have spoken with brokers and real estate professionals for insights and opinions, as there have 

been few recent land transactions in the Bay Area. Most brokers indicate that deal velocity is 

currently on the rise, and there have been a good number of land deals in South County in the past 

couple of years. While brokers are hesitant to give definitive opinions of value, they indicate that land 

values have increased over the past year and will soon reach the values during the peak in 2007.  

 

John Telfer, a very knowledgeable Realtor in the South County area, specializing in residential land, 

indicated that demand for land is up, especially land in the R1-7000 zoning category as there is a 

very small amount of this type of land that still remains in Morgan Hill. Mr. Telfer indicated that land 

prices sank about 40% in Morgan Hill during the recession from the peak of the market, but the 

market has recovered and is now even above the peak achieved back in 2006.    
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Stanley Perry, Principal with SP Commercial Real Estate, indicated that the Morgan Hill market will 

continue to see demand because of its more advantageous price point in relation to the rest of the 

Silicon Valley area. Therefore, the long-term outlook for the subject property is good, and the subject 

is expected to perform at par or better than its competition within the submarket.  

Residential Development & Construction 
The previous discussion has primarily related to demand for residential product. More crucial to the 

subject is the projected development within the subject’s marketplace. The amount of new 

construction that is currently taking place in Morgan Hill and Gilroy is the most visible example that the 

South County is sharing in the residential recovery that is now well under way in Silicon Valley cities 

located to the north.  As of the date of value, several subdivisions were under development in the South 

County area, most of which were, however, single-family home subdivisions. Only two attached projects 

are currently under development or planned.  

 

The South County area is different from the rest of the Santa Clara County market. In contrast to rental 

heavy cities to the north, for-sale dominates the South County market. Projects are usually smaller, with 

only few homes coming in the market every year, because of restrictive growth measures. Also single-

family detached homes, rather than dense townhomes and condo project are more common. The 

following table summarizes requests for residential building allotments as reported by the City of 

Morgan Hill Planning Department and reflects the full development pipeline for the City: 

 

 
 

While residential interest in Morgan Hill, especially for single-family homes, is off the charts lately, 

the city’s downtown has yet to see a burst of new commercial or housing construction like other 

Valley downtowns such as Campbell, Palo Alto and Mountain View. Nonetheless, attached 

development in the City is increasing, with a couple of projects currently selling more affordable, 

attached product in the city. 

 

We do note, however, that the City is definitely moving to denser development themes, as it was 

recently reported in local news that a local development team backed by Mana Investments received 

key zoning approvals for a roughly 175-unit apartment community as well as a 75-unit for-sale 

townhouse component on Condit Road, adjacent to the City’s Outdoor Sports Complex. This project 

MC-15-05 Cochrane-Borello 244 SFR 728-34-027 MH Creekside, Inc.

MC-15-06 Laurel-DelRose 65 Condos 726-01-008 Tri Point

MMC-15-07 DeWitt-Murray 4 SFR 773-08-064 Scott Murray

MMC-15-08 Price -Conn 1 SFR 773-08-081 Joe Conn

MMC-15-09 Peak-Finamore 2 Att 764-36-007 Rick Finamore

MC-15-10 Walnut Grove-Newland 9 SFR 726-07-023 & 024 Newland Homes

MC-15-11 San Pedro-Presidio 12 SFR 817-01-001 Presidio Mana Monterey LLC

MC-15-12 Jarvis-Mwest 374 Rental 726-25-078, 79, 66, 67Mwest PropCo

MC-15-13 Lantana-Standard Pacific 135 SFR 728-36-014 & 13 Mission View Drive

MC-15-14 Montere-UHC 39 Affordable 817-36-032 & 33 Urban Housing Communities

MC-15-15 Butterfield- MH Butterfield 78 SFR 726-26-005 MH Butterfield Investors LLC

MC-15-16 Dunne-Mana 32 SFR 726-02-014 Mana

MC-15-17 Pedro-Presidio 79 Condos 817-12-009 Presidio Evegreen LLC

MC-15-18 Pedro-Presidio 168 Rental 817-12-006 Presidio Evegreen LLC

Total 1,242

REQUEST FOR RESIDENTIAL BUILDING ALLOTMENTS

Fiscal Year 2017-2018
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would alleviate the pent up demand generated from the lack of apartment development in the past 

15 years in Morgan Hill. At present, apartment complexes in Morgan Hill have a vacancy rate of 1%, 

with some employers complaining that the employees do not have affordable housing options.  

 

We note that structured parking or below-grade parking is not feasible in Morgan Hill as prices and 

rents would not support the costs of development.   The market sweet spot in terms of density is 

currently 18 units per acre, for a townhouse product.  A development up to 30 units per acre is the 

maximum density that could be achieved without providing structured or subterranean parking.  

 

According to Scott Murray, demand for rentals is coming from existing residents who are looking for 

newer product, as well as people coming from the north, displaced by high rents in those areas, and 

looking for larger spaces.  The Morgan Hill market thrives when home prices in the San Jose area 

become increasingly less affordable. That is what is currently occurring. In the past two years, 

according to information provided by MLS Listings, the median home price in the city of San Jose 

has increased over $100,000 and, the sale-to-list price ratio remained doggedly above 100%. San 

Jose and environs are not producing enough new homes to keep pace with demand. More 

peripheral communities, like Morgan Hill and Gilroy, benefit as buyers are willing to move farther 

away from job centers to find affordable housing and a less hectic lifestyle.   

Conclusion 
The residential land market in Santa Clara County has improved along with the real estate market in 

general. Looking forward, well-located sites in the county are expected to be in strong demand. The 

most desirable sites are in-fill sites that provide a good balance of public amenities.  

 

The long-term outlook for the subject property and the subject submarket of Morgan Hill is 

generally positive. 
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Highest and Best Use 

The Highest and Best Use of a property is the use that is legally permissible, physically possible, and 

financially feasible which results in the highest value. An opinion of the highest and best use results 

from consideration of the criteria noted above under the market conditions or likely conditions as of 

the effective date of value. Determination of highest and best use results from the judgment and 

analytical skills of the appraiser. It represents an opinion, not a fact. In appraisal practice, the concept 

of highest and best use represents the premise upon which value is based.  

 

This valuation reflects a site that is a separate legal parcel measuring 108,408 square feet located at 

the southerly end of the Park and Ride property.  Under this scenario, we have assumed that the 

Cooperative Agreement can be terminated and that the property can be developed to other uses. 

Analysis of Highest and Best Use As If Vacant 
The primary determinants of the highest and best use of the property as if vacant are the issues of 

(1) Legal permissibility, (2) Physical possibility, (3) Financial feasibility, and (4) Maximum productivity. 

Legally Permissible 

The subject site is zoned CBD, Central Business District which controls the general nature of 

permissible uses but is appropriate for the location and physical elements of the subject property, 

providing for a consistency of use with the general neighborhood. The location of the subject 

property is appropriate for the uses allowed, as noted previously, and a change in zoning is unlikely. 

There are no known easements, encroachments, covenants or other use restrictions that would 

unduly limit or impede development.    

 

We have assumed the site is already physically partitioned, which is a hypothetical condition.  We 

have also assumed that the existing Cooperative Agreement that is in place can be terminated, 

thereby allowing redevelopment to the property’s highest and best use, which is an extraordinary 

assumption. The legally permissible uses, therefore, are defined by the Zoning and General Plan 

designations. 

Physically Possible 

The physical attributes allow for a number of potential uses. Elements such as size, shape, availability 

of utilities, known hazards (flood, environmental, etc.), and other potential influences are described in 

the Site Description have been considered. There are no items of a physical nature that would 

materially limit appropriate and likely development. 

Financially Feasible 

The probable use of the site for residential development conforms to the pattern of land use in the 

market area. A review of published yield, rental and occupancy rates suggests that there is a 

balanced supply and demand is sufficient to support construction costs and ensure timely absorption 

of additional inventory in this market. Therefore, near-term speculative development of the subject 

site is financially feasible.  
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Maximally Productive 

Among the financially feasible uses, the use that results in the highest value (the maximally 

productive use) is the highest and best use. Considering these factors, the maximally productive use 

as though vacant is for residential use. 

Conclusion of Highest and Best Use As If Vacant 

The conclusion of the highest and best use as if vacant is for residential use.  

Most Probable Buyer 
As of the date of value, the most probable buyer of the subject property is a developer. 

Highest and Best Use As Improved 
The subject property is an improved parking lot.  These improvements do not contribute toward the 

highest and best use.  The highest and best use as improved, therefore, is for residential use, for a 

medium density project.  
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Valuation 

Methodology 
This valuation assumes that the subject is a separate legal parcel available for its highest and best 

use, and that the Cooperation Agreement can be terminated. The site is valued, therefore, based on 

its redevelopment potential to residential use. 

 

The subject is a 41% physical division of a larger property that measures 264,409 square feet.  Thus, 

the subject site area to be transferred measures 108,408 square feet (or 264,409 x 41%).  Since the 

subject is part of a larger property, we have valued the entire 264,409 square feet and have allocated 

that price per square foot to the subject 108,408 square feet.  

 

Site Value is most often estimated using the sales comparison approach. This approach develops an 

indication of market value by analyzing closed sales, listings, or pending sales of properties similar to 

the subject, focusing on the difference between the subject and the comparables using all 

appropriate elements of comparison. This approach is based on the principles of supply and 

demand, balance, externalities, and substitution, or the premise that a buyer would pay no more for 

a specific property than the cost of obtaining a property with the same quality, utility, and perceived 

benefits of ownership. 

Unit of Comparison 

The unit of comparison depends on land use economics and how buyers and sellers use the 

property. The unit of comparison in this analysis is the price square foot of land.  

Elements of Comparison 

Elements of comparison are the characteristics or attributes of properties and transactions that cause 

the prices of real estate to vary. The primary elements of comparison considered in sales comparison 

analysis are as follows: (1) property rights conveyed, (2) financing terms, (3) conditions of sale,  

(4) market conditions, (5) location, and (6) physical characteristics. 

Comparable Sales Data 

To obtain and verify comparable sales of vacant land properties, we conducted a search of public 

records, field surveys, interviews with knowledgeable real estate professionals in the area, and a 

review of our internal database.  

 

We included several sales in our analysis, as these sales were judged to be the most comparable to 

develop an indication of market value for the subject property.   

 

The following is a table summarizing each sale comparable and a map illustrating the location of 

each in relation to the subject. Details of each comparable follow the location map. 
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COMPARABLE SALES MAP 

 
 

 

 

  

Land Sales Summary

Comp. Date Usable Gross Sales Price Per Per

No. of Sale Acres Sq. Ft. Location Zoning Actual Unit Sq. Ft.

1 Nov-17 18.850 821,106 NEC Condit Rd & San Pedro Ave Morgan Hill CG $12,700,000 $50,800 $15.47

2 Oct-15 0.265 11,530 17440 Monterey Rd Morgan Hill CBD $294,476 N/A $25.54

3 Feb-14 6.290 273,992 199 Banes Ln Gilroy DED $5,630,000 $21,489 $20.55

4 Feb-18 1.624 70,736 16800-16840 Monterey Hwy Morgan Hill PUD $2,400,000 $61,538 $33.93

5 Sep-16 6.820 297,079 Laurel Rd Morgan Hill R2 & PUD $6,150,000 $94,615 $20.70
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LAND COMPARABLE 1 

 
 

Property Identification 

Property/Sale ID 65842/412430  

Property Type Retail  

Address NEC Condit Road and San Pedro Avenue  

City, State Zip Morgan Hill, California 95037  

County Santa Clara  

Latitude/Longitude 37.129982/-121.628255 

Tax ID 817-12-020 

Transaction Data

Sale Date November 14, 2017 

Sale Status Recorded 

Grantor Evergreen Investment 

Group II 

Grantee Mana Investments/Presidio 

Development 

Recording Number 23800498 

Sale Price $12,700,000 
 

Property Description

Gross Acres 18.85 

Gross SF 821,106 

No. of Units 250 

Density (Units/Ac) 13.26 

Corner/Interior Corner 

Shape Rectangular 

Use Designation Residential Attached 

Medium Density (16-24 

du/ac) and Residential 

Attached Low Density (6-

16 du/ac) 

Zoning Jurisdiction City of Morgan Hill 

Zoning Code CG 

Indicators

$/Gross SF $15.47 

Zoning Description General Commercial 
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Remarks X 

This property consists of two vacant parcels of land located along the east side of Condit Road, just east 

of Highway 101, in Morgan Hill. The site has a rectangular shape and a corner lot configuration at the 

intersection of Condit Road and San Pedro Avenue. The site has approximate 775 feet of frontage along 

Condit Road and 975 feet of frontage along San Pedro Avenue. The site is level and situated just north of 

the Morgan Hill Sports Center and has no freeway visibility.  

The underlying site contains 821,106 gross square feet or 18.85 gross acres and 791,921 net square feet 

or 18.18 net acres. The property is zoned General Commercial and the General Plan land use designation 

is split between Residential Attached Medium Density (16-24 du/ac) and Residential Attached Low 

Density (6-16 du/ac). 

This property was listed for $12 million in 2016. According to the listing agent, the transaction of this 

property, which was in escrow back in 2009, fell through, as the pending buyer could not get the General 

Plan changed to coincide with their desires of a mix of residential and commercial. A new developer put 

in an offer, and the property has been in escrow since July 2013. The property had a General Plan of 

Commercial, but the new developer worked with the city to change it to Residential Attached Medium 

Density combined with Residential Attached Low Density. Between amending the General Plan, 

conducting an Environmental Impact Report and having to go through the Measure C Allocation process, 

escrow was not expected to conclude until mid-2016. The plan is to construct 180-200 apartment units 

and 75-80 duets. 

The property was purchased in November 2017 for $12,700,000, $673,740 per gross acre and $15.47 per 

gross square foot of land. The Silicon Valley Business Journal reported the transaction and stated that 

Mana Investments received rezoning approvals for 175-unit apartment complex and 75-unit for sale 

townhome component. The project called Condit Evergreen is proposed for a site where others have 

failed to gain approvals for residential development. San Jose homebuilder UCP tried to get approvals for 

99 units but the city officials considered the density to be very low. In addition, the proposed residential 

development is part of a master plan with the adjacent retail center. A pedestrian path through the 

development will connect the proposed development with the existing Sports Center. Due to Measure C 

requirements and restrictions, the apartment allocation will be requested first and construction 

completion is anticipated in 2018. The for-sale component would be constructed in partnership with Van 

Daele Homes. 

In 2017, the City approved the developer’s final plans and includes a 168-unit apartment complex and a 

for sale 74 unit subdivision, which will be built in east Morgan Hill. 
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LAND COMPARABLE 2 

 
 

Property Identification 

Property/Sale ID 79431/427427  

Property Type Commercial  

Property Name Granada Theater 

Address 17440 Monterey Road  

City, State Zip Morgan Hill, California 95037  

County Santa Clara  

Latitude/Longitude 37.129305/-121.653086 

Tax ID 726-14-028 

Transaction Data

Sale Date October 7, 2015 

Sale Status Recorded 

Grantor City of Morgan Hill 

Grantee Granada Theatre 

Recording Number 23116104 

Sale Price $294,476 
 

Property Description

Gross Acres 0.26 

Gross SF 11,530 

Corner/Interior Interior 

Shape L-Shaped 

Use Designation Mixed Use 

Zoning Jurisdiction City of Morgan Hill 

Zoning Code CBD 

Zoning Description Central Business District 
 

Indicators

$/Gross SF $25.54 
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Remarks X 

This property consists of a single parcel improved with the Grande Theater located along the east side of 

Monterey Road in downtown Morgan Hill. The site has an L-shape and an interior lot configuration with 

approximately 80 feet of frontage along Monterey Road and a depth of 140 feet. The site has a 10 foot 

wide ingress/egress strip extending to East Second Street (with one curb cut). A city owned public parking 

lot is adjacent to the rear of the property.  

The underlying site contains 11,530 gross square feet or 0.27 gross acres. The improvements contain 

9,750 square feet and were originally constructed circa 1951. The property is Zoned Central Business 

District (CBD) and the General Plan land use designation is Mixed Use. 

Granada Theater purchased this property in October 2015 from the City of Morgan Hill. The sale price was 

$294,476 or $25.54 per square foot of land. The property was purchased for land value and the price was 

based on an appraisal. 
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LAND COMPARABLE 3 

 
 

Property Identification 

Property/Sale ID 108611/423326  

Property Type Mixed Use Land  

Property Name Multi family Land 

Address 199 Banes Lane  

City, State Zip Gilroy, California 95020  

County Santa Clara  

Latitude/Longitude 36.999132/-121.563230 

Tax ID 841-16-029, 841-16-004, and 841-16-061 

Transaction Data

Sale Date February 11, 2014 

Sale Status Recorded 

Grantor Ken & Jill Gimelli 

Grantee Gilroy Pacific Associates 

Recording Number 22768886 

Sale Price $5,630,000 
 

Property Description

Gross Acres 6.29 

Gross SF 273,992 

No. of Units 262 

Density (Units/Ac) 41.65 

Corner/Interior Corner 

Shape Generally Rectangular 

Use Designation Downtown Expansion 

District 

Zoning Jurisdiction City of Gilroy 

Zoning Code DED 

Zoning Description Downtown Expansion 

District 
 

Indicators

$/Gross SF $20.55 
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Remarks X 

This property consists of three contiguous parcels located along the south side of East 10th Street in 

Gilroy. The site has a nearly rectangular shape and a corner lot configuration at the signalized intersection 

of East 10th Street and Alexander Street. The site has approximately 400 feet of frontage along East 10th 

Street and 800 feet of frontage along Alexander Street. The site is generally level and at street grade with 

all utilities available. The property is proximate to the Gilroy Caltrain Station. 

In the early 2000's, the property was improved with an old metal warehouse building that was occupied 

by Indian Motorcycles. The improvements were demolished. The site was formerly zoned Light Industrial 

(ML) which has since changed to Downtown Expansion District (DED). The new zoning allows for mixed-

use and encourages residential development.  

Gilroy Pacific Associates purchased this property in February 2014 from Ken & Jill Gimelli. The sale price 

was $5,630,000 or $20.55 per square foot of land. The property was purchased by a developer who plans 

to construct an affordable housing project with 262 units, indicating a density of 41.65 units per acre. 27 

units will be leased at 50% of AMI and 233 units at 60% of AMI. The manager's unit will be at market. The 

proposed project would be five-stories. The permits were received in late summer of 2014 per David 

Bischoff with the city of Gilroy Planning Department. The project is financed with California Tax Credits 

and a tax-exempt multifamily affordable housing bond. The site was not officially listed for sale on the 

open market. The buyer reported the price was set at market rate. 
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LAND COMPARABLE 4 

 
 

Property Identification 

Property/Sale ID 102362/419972  

Property Type Residential (Single-Family)  

Property Name Crossings on Monterey 

Address 16800-16840 Monterey Highway  

City, State Zip Morgan Hill, California 95037  

County Santa Clara  

Latitude/Longitude 37.123063/-121.648220 

Tax ID 817-36-032 and -033 

Transaction Data

Sale Date February 7, 2018 

Sale Status Recorded 

Grantor Alcini Partnership 

Grantee Urban Housing 

Communities 

Recording Number 23880053 

Sale Price $2,400,000 

 

Property Description

Gross Acres 1.62 

Gross SF 70,736 

No. of Units 39 

Density (Units/Ac) 24.02 

Corner/Interior Corner 

Shape Generally Rectangular 

Use Designation Mixed Use 

Zoning Jurisdiction City of Morgan Hill 

Zoning Code PUD 

Zoning Description Planned Unit Development 
 

Indicators

$/Gross SF $33.93 
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Remarks X 

The property consists of two parcels located at the intersection of Monterey Highway and Bisceglia 

Avenue. The site has a rectangular configuration and corner lot configuration. There is an easement over 

the rear portion of APN -032 to lot -033 from Bisceglia Avenue.   

The underlying site has 70,736 gross square feet, or 1.62 gross acres. The property is Zoned Planned Unit 

Development and the General Plan land use designation is Mixed Use.  

The buyer purchased this property to construct 39 affordable housing units as part of a previously 

entitled project. The entitlements were amended and approved in February 2018 by the City Council to 

include affordable housing units in a three story building with 36 surface parking spaces, and 39 carport 

parking spaces (tucked-under the building).  Allotments were received during escrow.  

The purchased by the Urban Housing Communities in March 2018 for $2,400,000, or $33.93 per square 

foot of land area. It is one of the first projects in Santa Clara county to benefit from Measure A, of which 

$5.5 million has been awarded to this project, Crossroads on Monterey. Additionally, the City of Morgan 

Hill has committed $750,000 to the development. 
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LAND COMPARABLE 5 

 

Property Identification 

Property/Sale ID 130959/435975  

Property Type Residential (Single-Family)  

Property Name Madison Gate 

Address Laurel Road  

City, State Zip Morgan Hill, California 95037  

County Santa Clara  

Latitude/Longitude 37.131765/-121.637242 

Tax ID 726-01-008 

Transaction Data

Sale Date September 28, 2016 

Sale Status Recorded 

Grantor Merietta D Barnes 

Grantee Tri Pointe Homes Inc 

Recording Number 23445978 

Sale Price $6,150,000 
 

Property Description

Gross Acres 6.82 

Gross SF 297,079 

Corner/Interior Interior 

Shape Rectangular 

Use Designation Residential Attached 

Medium (16-24 du/ac) 

Zoning Jurisdiction City of Morgan Hill 

Zoning Code R2 & PUD 

Zoning Description Medium Density 

Residential/Planned Unit 

Development 

 

Indicators

$/Gross SF $20.70 
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Remarks X 

The property consists of one parcel of vacant residential land. The site has a rectangular shape and 

interior lot configuration.  

The underlying site contains 297,079 gross square feet or 6.82 gross acres. The property is Zoned Medium 

Density Residential/Planned Unit Development and its General Plan land use designation is Residential 

Attached Medium (16-24 du/ac). 

Merietta D Barnes sold this property in September 2016 to Tri Pointe Homes Inc. for $6,150,000., $901,759 

per gross acre and $20.70 per gross square foot of land 

The buyer intends to build 65 units; 50 townhomes and 15 single family residences. The homes are 

expected to have GLA's between 1,689 to 2,446 square feet, have 3 to 4 bedrooms and 2.5 to 3 baths and 

are expected to sell in the $700,00's.  RDCS allotments for a portion of the project were received during 

escrow.  
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Land Sales Comparison Analysis 
When necessary, adjustments were made for differences in various elements of comparison, 

including property rights conveyed, financing terms, conditions of sale, expenditures made 

immediately after purchase, market conditions, location, and other physical characteristics. If the 

element in comparison is considered superior to that of the subject, we applied a negative 

adjustment. Conversely, a positive adjustment was applied if inferior. A summary of the elements of 

comparison follows. 

Transaction Adjustments 

Transaction adjustments include (1) real property rights conveyed, (2) financing terms, and  

(3) conditions of sale. These items, which are applied prior to the market conditions and property 

adjustments, are discussed as follows:  

Real Property Rights Conveyed 

Real property rights conveyed influence sale prices and must be considered when analyzing a sale 

comparable. The appraised value and sale comparables all reflect the fee simple interest with no 

adjustments required. 

Financing Terms 

The transaction price of one property may differ from that of an identical property due to different 

financial arrangements. Sales involving financing terms that are not at or near market terms require 

adjustments for cash equivalency to reflect typical market terms. A cash equivalency procedure 

discounts the atypical mortgage terms to provide an indication of value at cash equivalent terms. All 

of the sale comparables involved typical market terms by which the sellers received cash or its 

equivalent and the buyers paid cash or tendered typical down payments and obtained conventional 

financing at market terms for the balance. Therefore, no adjustments for this category were required. 

Conditions of Sale 

When the conditions of sale are atypical, the result may be a price that is higher or lower than that of 

a normal transaction. Adjustments for conditions of sale usually reflect the motivations of either a 

buyer or a seller who is under duress to complete the transaction. Another more typical condition of 

sale involves the downward adjustment required to a comparable property’s for-sale listing price, 

which usually reflects the upper limit of value. The sale comparables do not indicate any condition of 

sale adjustments were warranted for atypical conditions or for-sale listings. 

Market Conditions Adjustment 
Market conditions change over time because of inflation, deflation, fluctuations in supply and 

demand, or other factors. Changing market conditions may create a need for adjustment to 

comparable sale transactions completed during periods of dissimilar market conditions.  

 

Market conditions have improved over the past few years.  All of the comparables are adjusted 

upward, except Comparable Four, which is a recent sale.  
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Property Adjustments 
Property adjustments are usually expressed quantitatively as percentages or dollar amounts that 

reflect the differences in value attributable to the various characteristics of the property. In some 

instances, however, qualitative adjustments are used. These adjustments are based on locational and 

physical characteristics and are applied after transaction and market conditions adjustments.  

 

Our reasoning for the property adjustments made to each sale comparable follows. The discussion 

analyzes each adjustment category deemed applicable to the subject property. 

Location 

Location adjustments may be required when the locational characteristics of a comparable are 

different from those of the subject. These characteristics can include general neighborhood 

characteristics, freeway accessibility, street exposure, corner - versus interior-lot location, 

neighboring properties, view amenities, and other factors.  

 

The subject is located in the downtown area and adjacent to Caltrain.  Comparables One, Three and 

Four are located in inferior locations (outside of downtown or in Gilroy) and are adjusted upward.  

No other adjustments are warranted for this element of comparison.  

Size 

The size adjustment addresses variance in the physical size of the comparables and that of the 

subject, as a larger parcel typically commands a lower price per unit than a smaller parcel. This 

inverse relationship is due, in part, to the principle of “economies of scale.”  

 

The subject is appraised as part of a 264,409-square-foot property.  The comparables are adjusted 

for this size, and then we have allocated that price per square foot to the subject 41% physical 

division, which measures 108,408 square feet.  

 

Comparable One is adjusted upward due to larger size.  Comparables Two and Four are adjusted 

downward due to smaller sizes.  

Configuration 

The subject is a rectangular parcel.  Comparable Three is flag shaped and is adjusted upward.  

Comparables One, Two, and Four are similar and are not adjusted.   

Density 

We opine that the maximally productive density for the subject, based on current market conditions, 

is between 18 and 30 units per acre.  Comparables One and Five are adjusted upward.  Comparable 

Three is adjusted downward.  No other adjustments are warranted for this element of comparison.   

Land Use Approvals 

The subject does not have land use approvals and must obtain allocations under the new Measure S.   

Comparables One and Four sold subject to the buyer’s receipt of entitlements and are adjusted 

downward.  Comparable Two sold at a time when residential allocations were exempt for the 

downtown area, and since the price paid was based on land value, Comparable Two is adjusted 

downward.  Comparable Three sold subject to approvals and is adjusted downward and Comparable 

Five sold with partial approvals and is adjusted downward.  No other adjustments are warranted.  
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Flood Zone 

The subject is not in a flood zone.  Comparables Two and Four are in flood zones and are adjusted 

upward.  No other adjustments are warranted for this element of comparison.  

Other 

This category of adjustments is for other adjustments that are required but have not yet been made.  

Comparable Two is adjusted upward since it had a ground floor commercial requirement, which is 

not desirable in the subject market area.  No other adjustments are warranted.  

 

A qualitative adjustment analysis, shown for each comparable is provided below.  

 

Qualitative Adjustment Analysis  

Comparable One, at $15.47 per square foot, is the sale of residential land in Morgan Hill in 

November 2017.  This sale is adjusted slightly upward for market conditions and it is adjusted 

upward for location, size, and density.  This sale is adjusted downward for land use approvals.  

Overall, the value indicated for the subject is higher than $15.47 per square foot.  

 

Comparable Two, at $25.54 per square foot, is the sale of land in Downtown Morgan Hill in October 

2015.  This sale is adjusted upward for market conditions, requirement to build a commercial 

component, and flood zone. It is adjusted downward for size and land use approvals.  Overall, a unit 

value that is slightly higher than $25.54 per square foot is supported for the subject.  

 

Comparable Three, at $20.55 per square foot, is the sale of residential land in Gilroy in February 2014.  

This sale is adjusted upward for market conditions and location.  It is adjusted downward for density 

and land use approvals.  Overall, a unit value that is higher than $20.55 per square foot is supported 

for the subject.   

 

Comparable Four, at $33.93 per square foot, is the sale of residential land in Morgan Hill.  This sale is 

adjusted upward for location and flood zone.  It is adjusted downward for size, and land use 

approvals.  Overall, a unit value that is lower than $33.93 per square foot is supported for the subject.  

 

Comparable Five at, $20.70 per square foot, is the sale of residential land in Morgan Hill.  This sale is 

adjusted upward for market conditions, and density.  It is adjusted downward for land use approvals.  

Overall, a unit value that is higher than $20.70 per square foot is supported.   

Conclusion 
From the market data available, we used several land sales in competitive market areas which were 

adjusted based on pertinent elements of comparison.  

 

Based on the above analysis, a unit value that is lower than $25.54 (Comparable Two) and higher 

than $20.70 per square foot (Comparable Five) is supported for the subject.    

 

We have concluded to a unit value of $24 per square foot of land area.  
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Based on this analysis, the land value indication is summarized as follows: 

 

 

 
As a test for reasonableness, we have considered the implied value per unit.  The ultimate density for 

the subject is not known at this as there are no entitlements.  However, assuming the upper end of 

the likely range of 18-30 units per acre, then there would be ±74 potential units at the subject 

property, or 2.49 acres x 30.  The total value of $2,600,000, therefore, equates to ±$35,000 per unit 

(or $2,600,000 / 74), which is in-line with the comparable sales data, and is thus reasonable.  

 

 

Sales Comparison Approach Conclusion

108,408      x $24.00 psf = $2,601,792

(Rounded) $2,600,000
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Valuation Summary 

The indicated value and our concluded market value for the subject property are summarized in the 

following table: 

 

 

 
 

 

The most likely buyer for the subject is a developer, and we have employed the Sales Comparison 

Approach as there was ample data to derive a value from that approach.  

Exposure Time and Marketing Periods 
Based on statistical information about days on market, escrow length, and marketing times gathered 

through national investor surveys, sales verification, and interviews of market participants, marketing 

and exposure time estimate of 6 months, is considered reasonable and appropriate for the subject 

property.  

   

Approach to Value

Sales Comparison $2,600,000

Value Type Market Value

Property Rights Appraised Fee Simple

Date of Value April 6, 2018

Value Conclusion $2,600,000

Land area 108,408 sf

Value per SF of Land $24 psf

Value Indications

Value Conclusions
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General Assumptions and Limiting Conditions 

This appraisal is subject to the following limiting conditions: 

 

1. The legal description – if furnished to us – is assumed to be correct. 

 

2. No responsibility is assumed for legal matters, questions of survey or title, soil or subsoil 

conditions, engineering, availability or capacity of utilities, or other similar technical matters. 

The appraisal does not constitute a survey of the property appraised. All existing liens and 

encumbrances have been disregarded and the property is appraised as though free and 

clear, under responsible ownership and competent management unless otherwise noted. 

 

3. Unless otherwise noted, the appraisal will value the property as though free of 

contamination. Valbridge Property Advisors | Hulberg and Associates, Inc. will conduct no 

hazardous materials or contamination inspection of any kind. It is recommended that the 

client hire an expert if the presence of hazardous materials or contamination poses any 

concern. 

 

4. The stamps and/or consideration placed on deeds used to indicate sales are in correct 

relationship to the actual dollar amount of the transaction. 

 

5. Unless otherwise noted, it is assumed there are no encroachments, zoning violations or 

restrictions existing in the subject property. 

 

6. The appraiser is not required to give testimony or attendance in court by reason of this 

appraisal, unless previous arrangements have been made. 

 

7. Unless expressly specified in the engagement letter, the fee for this appraisal does not 

include the attendance or giving of testimony by Appraiser at any court, regulatory, or other 

proceedings, or any conferences or other work in preparation for such proceeding. If any 

partner or employee of Valbridge Property Advisors | Hulberg and Associates, Inc. is asked or 

required to appear and/or testify at any deposition, trial, or other proceeding about the 

preparation, conclusions or any other aspect of this assignment, client shall compensate 

Appraiser for the time spent by the partner or employee in appearing and/or testifying and 

in preparing to testify according to the Appraiser’s then current hourly rate plus 

reimbursement of expenses.  

 

8. The values for land and/or improvements, as contained in this report, are constituent parts of 

the total value reported and neither is (or are) to be used in making a summation appraisal 

of a combination of values created by another appraiser. Either is invalidated if so used.  
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9. The dates of value to which the opinions expressed in this report apply are set forth in this 

report. We assume no responsibility for economic or physical factors occurring at some point 

at a later date, which may affect the opinions stated herein. The forecasts, projections, or 

operating estimates contained herein are based on current market conditions and 

anticipated short-term supply and demand factors and are subject to change with future 

conditions.  

 

10. The sketches, maps, plats and exhibits in this report are included to assist the reader in 

visualizing the property. The appraiser has made no survey of the property and assumed no 

responsibility in connection with such matters. 

 

11. The information, estimates and opinions, which were obtained from sources outside of this 

office, are considered reliable. However, no liability for them can be assumed by the 

appraiser. 

 

12. Possession of this report, or a copy thereof, does not carry with it the right of publication. 

Neither all, nor any part of the content of the report, or copy thereof (including conclusions 

as to property value, the identity of the appraisers, professional designations, reference to 

any professional appraisal organization or the firm with which the appraisers are connected), 

shall be disseminated to the public through advertising, public relations, news, sales, or other 

media without prior written consent and approval.  

 

13. No claim is intended to be expressed for matters of expertise that would require specialized 

investigation or knowledge beyond that ordinarily employed by real estate appraisers. We 

claim no expertise in areas such as, but not limited to, legal, survey, structural, environmental, 

pest control, mechanical, etc.  

 

14. This appraisal was prepared for the sole and exclusive use of the client for the function 

outlined herein. Any party who is not the client or intended user identified in the appraisal or 

engagement letter is not entitled to rely upon the contents of the appraisal without express 

written consent of Valbridge Property Advisors | Hulberg and Associates, Inc. and Client. The 

Client shall not include partners, affiliates, or relatives of the party addressed herein. The 

appraiser assumes no obligation, liability or accountability to any third party.  

 

15. Distribution of this report is at the sole discretion of the client, but third-parties not listed as 

an intended user on the face of the appraisal or the engagement letter may not rely upon the 

contents of the appraisal. In no event shall client give a third-party a partial copy of the 

appraisal report. We will make no distribution of the report without the specific direction of 

the client.  

 

16. This appraisal shall be used only for the function outlined herein, unless expressly authorized 

by Valbridge Property Advisors | Hulberg and Associates, Inc. 

  

16.a

Packet Pg. 385

A
tt

ac
h

m
en

t:
 A

p
p

ra
is

al
 U

p
d

at
e 

V
T

A
 L

o
t 

 (
18

23
 :

 A
cq

u
is

it
io

n
 o

f 
41

%
 In

te
re

st
 in

 M
o

rg
an

 H
ill

 T
ra

n
si

t 
C

en
te

r 
lo

t)



VTA PARKING LOT 

GENERAL ASSUMPTIONS & LIMITING CONDITIONS 

 

 

© 2018 VALBRIDGE PROPERTY ADVISORS  Page 44 

 

17. This appraisal shall be considered in its entirety. No part thereof shall be used separately or 

out of context. 

 

18. Unless otherwise noted in the body of this report, this appraisal assumes that the subject 

property does not fall within the areas where mandatory flood insurance is effective. Unless 

otherwise noted, we have not completed nor have we contracted to have completed an 

investigation to identify and/or quantify the presence of non-tidal wetland conditions on the 

subject property. Because the appraiser is not a surveyor, he or she makes no guarantees, 

express or implied, regarding this determination.  

 

19. The flood maps are not site specific. We are not qualified to confirm the location of the 

subject property in relation to flood hazard areas based on the FEMA Flood Insurance Rate 

Maps or other surveying techniques. It is recommended that the client obtain a confirmation 

of the subject property’s flood zone classification from a licensed surveyor. 

 

20. If the appraisal is for mortgage loan purposes 1) we assume satisfactory completion of 

improvements if construction is not complete, 2) no consideration has been given for rent 

loss during rent-up unless noted in the body of this report, and 3) occupancy at levels 

consistent with our “Income and Expense Projection” are anticipated. 

 

21. It is assumed that there are no hidden or unapparent conditions of the property, subsoil, or 

structures which would render it more or less valuable. No responsibility is assumed for such 

conditions or for engineering which may be required to discover them.  

 

22. Our inspection included an observation of the land and improvements thereon only. It was 

not possible to observe conditions beneath the soil or hidden structural components within 

the improvements. We inspected the buildings involved, and reported damage (if any) by 

termites, dry rot, wet rot, or other infestations as a matter of information, and no guarantee 

of the amount or degree of damage (if any) is implied. Condition of heating, cooling, 

ventilation, electrical and plumbing equipment is considered to be commensurate with the 

condition of the balance of the improvements unless otherwise stated. Should the client have 

concerns in these areas, it is the client’s responsibility to order the appropriate inspections. 

The appraiser does not have the skill or expertise to make such inspections and assumes no 

responsibility for these items. 

 

23. This appraisal does not guarantee compliance with building code and life safety code 

requirements of the local jurisdiction. It is assumed that all required licenses, consents, 

certificates of occupancy or other legislative or administrative authority from any local, state 

or national governmental or private entity or organization have been or can be obtained or 

renewed for any use on which the value conclusion contained in this report is based unless 

specifically stated to the contrary. 
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24. When possible, we have relied upon building measurements provided by the client, owner, or 

associated agents of these parties. In the absence of a detailed rent roll, reliable public 

records, or “as-built” plans provided to us, we have relied upon our own measurements of 

the subject improvements. We follow typical appraisal industry methods; however, we 

recognize that some factors may limit our ability to obtain accurate measurements including, 

but not limited to, property access on the day of inspection, basements, fenced/gated areas, 

grade elevations, greenery/shrubbery, uneven surfaces, multiple story structures, obtuse or 

acute wall angles, immobile obstructions, etc. Professional building area measurements of 

the quality, level of detail, or accuracy of professional measurement services are beyond the 

scope of this appraisal assignment.  

 

25. We have attempted to reconcile sources of data discovered or provided during the appraisal 

process, including assessment department data. Ultimately, the measurements that are 

deemed by us to be the most accurate and/or reliable are used within this report. While the 

measurements and any accompanying sketches are considered to be reasonably accurate 

and reliable, we cannot guarantee their accuracy. Should the client desire a greater level of 

measuring detail, they are urged to retain the measurement services of a qualified 

professional (space planner, architect or building engineer). We reserve the right to use an 

alternative source of building size and amend the analysis, narrative and concluded values (at 

additional cost) should this alternative measurement source reflect or reveal substantial 

differences with the measurements used within the report.  

 

26. In the absence of being provided with a detailed land survey, we have used assessment 

department data to ascertain the physical dimensions and acreage of the property. Should a 

survey prove this information to be inaccurate, we reserve the right to amend this appraisal 

(at additional cost) if substantial differences are discovered.  

 

27. If only preliminary plans and specifications were available for use in the preparation of this 

appraisal, then this appraisal is subject to a review of the final plans and specifications when 

available (at additional cost) and we reserve the right to amend this appraisal if substantial 

differences are discovered.  

 

28. Unless otherwise stated in this report, the value conclusion is predicated on the assumption 

that the property is free of contamination, environmental impairment or hazardous materials. 

Unless otherwise stated, the existence of hazardous material was not observed by the 

appraiser and the appraiser has no knowledge of the existence of such materials on or in the 

property. The appraiser, however, is not qualified to detect such substances. The presence of 

substances such as asbestos, urea-formaldehyde foam insulation, or other potentially 

hazardous materials may affect the value of the property. No responsibility is assumed for 

any such conditions, or for any expertise or engineering knowledge required for discovery. 

The client is urged to retain an expert in this field, if desired. 
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29. The Americans with Disabilities Act (“ADA”) became effective January 26, 1992. We have not 

made a specific compliance survey of the property to determine if it is in conformity with the 

various requirements of the ADA. It is possible that a compliance survey of the property, 

together with an analysis of the requirements of the ADA, could reveal that the property is 

not in compliance with one or more of the requirements of the Act. If so, this could have a 

negative effect on the value of the property. Since we have no direct evidence relating to this 

issue, we did not consider possible noncompliance with the requirements of ADA in 

developing an opinion of value. 

 

30. This appraisal applies to the land and building improvements only. The value of trade 

fixtures, furnishings, and other equipment, or subsurface rights (minerals, gas, and oil) were 

not considered in this appraisal unless specifically stated to the contrary.  

 

31. No changes in any federal, state or local laws, regulations or codes (including, without 

limitation, the Internal Revenue Code) are anticipated, unless specifically stated to the 

contrary.  

 

32. Any income and expense estimates contained in the appraisal report are used only for the 

purpose of estimating value and do not constitute prediction of future operating results. 

Furthermore, it is inevitable that some assumptions will not materialize and that 

unanticipated events may occur that will likely affect actual performance.  

 

33. Any estimate of insurable value, if included within the scope of work and presented herein, is 

based upon figures developed consistent with industry practices. However, actual local and 

regional construction costs may vary significantly from our estimate and individual insurance 

policies and underwriters have varied specifications, exclusions, and non-insurable items. As 

such, we strongly recommend that the Client obtain estimates from professionals 

experienced in establishing insurance coverage. This analysis should not be relied upon to 

determine insurance coverage and we make no warranties regarding the accuracy of this 

estimate.  

 

34. The data gathered in the course of this assignment (except data furnished by the Client) shall 

remain the property of the Appraiser. The appraiser will not violate the confidential nature of 

the appraiser-client relationship by improperly disclosing any confidential information 

furnished to the appraiser. Notwithstanding the foregoing, the Appraiser is authorized by the 

client to disclose all or any portion of the appraisal and related appraisal data to appropriate 

representatives of the Appraisal Institute if such disclosure is required to enable the appraiser 

to comply with the Bylaws and Regulations of such Institute now or hereafter in effect.  
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35. You and Valbridge Property Advisors | Hulberg and Associates, Inc. both agree that any 

dispute over matters in excess of $5,000 will be submitted for resolution by arbitration. This 

includes fee disputes and any claim of malpractice. The arbitrator shall be mutually selected. 

If Valbridge Property Advisors | Hulberg and Associates, Inc. and the client cannot agree on 

the arbitrator, the presiding head of the Local County Mediation & Arbitration panel shall 

select the arbitrator. Such arbitration shall be binding and final. In agreeing to arbitration, we 

both acknowledge that, by agreeing to binding arbitration, each of us is giving up the right 

to have the dispute decided in a court of law before a judge or jury. In the event that the 

client, or any other party, makes a claim against Hulberg and Associates, Inc. or any of its 

employees in connections with or in any way relating to this assignment, the maximum 

damages recoverable by such claimant shall be the amount actually received by Valbridge 

Property Advisors | Hulberg and Associates, Inc. for this assignment, and under no 

circumstances shall any claim for consequential damages be made. 

 

36. Valbridge Property Advisors | Hulberg and Associates, Inc. shall have no obligation, liability, 

or accountability to any third party. Any party who is not the “client” or intended user 

identified on the face of the appraisal or in the engagement letter is not entitled to rely upon 

the contents of the appraisal without the express written consent of Valbridge Property 

Advisors | Hulberg and Associates, Inc. “Client” shall not include partners, affiliates, or 

relatives of the party named in the engagement letter. Client shall hold Valbridge Property 

Advisors | Hulberg and Associates, Inc. and its employees harmless in the event of any lawsuit 

brought by any third party, lender, partner, or part-owner in any form of ownership or any 

other party as a result of this assignment. The client also agrees that in case of lawsuit arising 

from or in any way involving these appraisal services, client will hold Valbridge Property 

Advisors | Hulberg and Associates, Inc. harmless from and against any liability, loss, cost, or 

expense incurred or suffered by Valbridge Property Advisors | Hulberg and Associates, Inc. in 

such action, regardless of its outcome. 

 

37. The Valbridge Property Advisors office responsible for the preparation of this report is 

independently owned and operated by Hulberg and Associates, Inc. Neither Valbridge 

Property Advisors, Inc., nor any of its affiliates has been engaged to provide this report. 

Valbridge Property Advisors, Inc. does not provide valuation services, and has taken no part 

in the preparation of this report. 

 

38. If any claim is filed against any of Valbridge Property Advisors, Inc., a Florida Corporation, its 

affiliates, officers or employees, or the firm providing this report, in connection with, or in any 

way arising out of, or relating to, this report, or the engagement of the firm providing this 

report, then (1) under no circumstances shall such claimant be entitled to consequential, 

special or other damages, except only for direct compensatory damages, and (2) the 

maximum amount of such compensatory damages recoverable by such claimant shall be the 

amount actually received by the firm engaged to provide this report.  
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39. This report and any associated work files may be subject to evaluation by Valbridge Property 

Advisors, Inc., or its affiliates, for quality control purposes. 

 

40. Acceptance and/or use of this appraisal report constitutes acceptance of the foregoing 

general assumptions and limiting conditions. 
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Certification – Josh Fronen, MAI 

I certify that, to the best of my knowledge and belief: 

1. The statements of fact contained in this report are true and correct. 

2. The reported analyses, opinions, and conclusions are limited only by the reported assumptions 

and limiting conditions and are my personal, impartial, and unbiased professional analyses, 

opinions, and conclusions. 

3. I have no present or prospective interest in the property that is the subject of this report and no 

personal interest with respect to the parties involved. 

4. The undersigned has performed services regarding the property that is the subject of this report 

within the three-year period immediately preceding acceptance of this assignment.  

5. I have no bias with respect to the property that is the subject of this report or to the parties 

involved with this assignment. 

6. My engagement in this assignment was not contingent upon developing or reporting 

predetermined results. 

7. My compensation for completing this assignment is not contingent upon the development or 

reporting of a predetermined value or direction in value that favors the cause of the client, the 

amount of value opinion, the attainment of a stipulated result, or the occurrence of a subsequent 

event directly related to the intended use of this appraisal. 

8. My analyses, opinions and conclusions were developed, and this report has been prepared, in 

conformity with the Uniform Standards of Professional Appraisal Practice.  

9. Josh Fronen, MAI has personally inspected the subject property. 

10. No one provided significant real property appraisal assistance to the person signing this 

certification, unless otherwise noted.  

11. The reported analyses, opinions and conclusions were developed, and this report has been 

prepared, in conformity with the requirements of the Code of Professional Ethics and Standards of 

Professional Appraisal Practice of the Appraisal Institute. 

12. The use of this report is subject to the requirements of the Appraisal Institute relating to review 

by its duly authorized representatives. 

13. As of the date of this report, the undersigned has completed the continuing education program 

for Designated Members of the Appraisal Institute. 

 

 

 

Josh Fronen, MAI 

Senior Appraiser  

California Certified License #AG028548 
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Certification – Norman C. Hulberg, MAI 

I certify that, to the best of my knowledge and belief: 

1. The statements of fact contained in this report are true and correct. 

2. The reported analyses, opinions, and conclusions are limited only by the reported 

assumptions and limiting conditions and are my personal, impartial, and unbiased 

professional analyses, opinions, and conclusions. 

3. I have no present or prospective interest in the property that is the subject of this report and 

no personal interest with respect to the parties involved. 

4. The undersigned Norman C. Hulberg, MAI has not performed services regarding the property 

that is the subject of this report within the three-year period immediately preceding 

acceptance of this assignment.  

5. I have no bias with respect to the property that is the subject of this report or to the parties 

involved with this assignment. 

6. My engagement in this assignment was not contingent upon developing or reporting 

predetermined results. 

7. My compensation for completing this assignment is not contingent upon the development or 

reporting of a predetermined value or direction in value that favors the cause of the client, 

the amount of value opinion, the attainment of a stipulated result, or the occurrence of a 

subsequent event directly related to the intended use of this appraisal. 

8. My analyses, opinions and conclusions were developed, and this report has been prepared, in 

conformity with the Uniform Standards of Professional Appraisal Practice.  

9. Norman C. Hulberg, MAI has inspected the subject property. 

10. No one provided significant real property appraisal assistance to the person signing this 

certification, unless otherwise noted.  

11. The reported analyses, opinions and conclusions were developed, and this report has been 

prepared, in conformity with the requirements of the Code of Professional Ethics and 

Standards of Professional Appraisal Practice of the Appraisal Institute. 

12. The use of this report is subject to the requirements of the Appraisal Institute relating to 

review by its duly authorized representatives. 

13. As of the date of this report, the undersigned has completed the continuing education 

program for Designated Members of the Appraisal Institute. 

Norman C. Hulberg, MAI 

Senior Managing Director 

California Certified License #AG003542  
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Addenda 

Glossary 

Qualifications 

 Josh Fronen, MAI - Senior Appraiser 

 Norman C. Hulberg, MAI, Senior Managing Director 

Information on Valbridge Property Advisors 

Office Locations 
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Glossary 
Definitions are taken from The Dictionary of Real Estate Appraisal, 6

th
 Edition (Dictionary), the Uniform Standards of 

Professional Appraisal Practice (USPAP), and Building Owners and Managers Association International (BOMA).  
 

Absolute Net Lease 

A lease in which the tenant pays all expenses including 

structural maintenance, building reserves, and 

management; often a long-term lease to a credit tenant. 

(Dictionary) 

Amortization 
The process of retiring a debt or recovering a capital 

investment, typically through scheduled, systematic 

repayment of the principal; a program of periodic 

contributions to a sinking fund or debt retirement fund. 

(Dictionary) 

As Is Market Value 
The estimate of the market value of real property in its 

current physical condition, use, and zoning as of the 

appraisal date. (Dictionary) 

Base Rent 
The minimum rent stipulated in a lease. (Dictionary) 

Base Year 
The year on which escalation clauses in a lease are 

based. (Dictionary) 

Building Common Area 
In office buildings, the areas of the building that provide 

services to building tenants but which are not included 

in the office area or store area of any specific tenant.  

These areas may include, but shall not be limited to, 

main and auxiliary lobbies, atrium spaces at the level of 

the finished floor, concierge areas or security desks, 

conference rooms, lounges or vending areas, food 

service facilities, health or fitness centers, daycare 

facilities, locker or shower facilities, mail rooms, fire 

control rooms, fully enclosed courtyards outside the 

exterior walls, and building core and service areas such 

as fully enclosed mechanical or equipment rooms.  

Specifically excluded from building common area are 

floor common areas, parking space, portions of loading 

docks outside the building line, and major vertical 

penetrations. (BOMA) 

Building Rentable Area 
The sum of all floor rentable areas. Floor rentable area is 

the result of subtracting from the gross measured area 

of a floor the major vertical penetrations on that same 

floor. It is generally fixed for the life of the building and 

is rarely affected by changes in corridor size or 

configuration. (BOMA) 

Certificate of Occupancy (COO) 
A formal written acknowledgment by an appropriate 

unit of local government that a new construction or 

renovation project is at the stage where it meets 

applicable health and safety codes and is ready for 

commercial or residential occupancy. (Dictionary) 

Common Area Maintenance (CAM) 
 

The expense of operating and maintaining common 

areas; may or may not include management charges and 

usually does not include capital expenditures on tenant 

improvements or other improvements to the property. 

(Dictionary)  

 

The amount of money charged to tenants for their 

shares of maintaining a [shopping] center’s common 

area.  The charge that a tenant pays for shared services 

and facilities such as electricity, security, and 

maintenance of parking lots.  Items charged to common 

area maintenance may include cleaning services, parking 

lot sweeping and maintenance, snow removal, security 

and upkeep. (ICSC – International Council of Shopping 

Centers, 4
th

 Ed.) 

Condominium 
A multiunit structure, or a unit within such a structure, 

with a condominium form of ownership. (Dictionary) 

Conservation Easement 
An interest in real estate restricting future land use to 

preservation, conservation, wildlife habitat, or some 

combination of those uses. A conservation easement 

may permit farming, timber harvesting, or other uses of 

a rural nature as well as some types of conservation-

oriented development to continue, subject to the 

easement. (Dictionary) 

Contributory Value 

A type of value that reflects the amount a property or 

component of a property contributes to the value of 

another asset or to the property as a whole. 

The change in the value of a property as a whole, 

whether positive or negative, resulting from the addition 

or deletion of a property component. Also called 

deprival value in some countries. (Dictionary) 
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Debt Coverage Ratio (DCR) 
 

The ratio of net operating income to annual debt service 

(DCR = NOI/Im), which measures the relative ability of a 

property to meet its debt service out of net operating 

income; also called debt service coverage ratio (DSCR). A 

larger DCR typically indicates a greater ability for a 

property to withstand a reduction of income, providing 

an improved safety margin for a lender. (Dictionary) 

Deed Restriction 

A provision written into a deed that limits the use of 

land. Deed restrictions usually remain in effect when title 

passes to subsequent owners. (Dictionary) 

Depreciation 

1) In appraisal, a loss in property value from any cause; 

the difference between the cost of an improvement 

on the effective date of the appraisal and the 

market value of the improvement on the same date.  

2) In accounting, an allocation of the original cost of 

an asset, amortizing the cost over the asset’s life; 

calculated using a variety of standard techniques. 

(Dictionary) 

Disposition Value 

The most probable price that a specified interest in 

property should bring under the following conditions: 

 Consummation of a sale within a specified time, 

which is shorter than the typical exposure time for 

such a property in that market. 

 The property is subjected to market conditions 

prevailing as of the date of valuation;  

 Both the buyer and seller are acting prudently and 

knowledgeably; 

 The seller is under compulsion to sell; 

 The buyer is typically motivated; 

 Both parties are acting in what they consider to be 

their best interests; 

 An adequate marketing effort will be made during 

the exposure time; 

 Payment will be made in cash in U.S. dollars (or the 

local currency) or in terms of financial arrangements 

comparable thereto; and 

 The price represents the normal consideration for 

the property sold, unaffected by special or creative 

financing or sales concessions granted by anyone 

associated with the sale. (Dictionary) 

Easement 
The right to use another’s land for a stated purpose. 

(Dictionary) 

EIFS  
Exterior Insulation Finishing System. This is a type of 

exterior wall cladding system. Sometimes referred to as 

dry-vit. 

Effective Date 

1) The date on which the appraisal or review opinion 

applies. (SVP)  

2) In a lease document, the date upon which the lease 

goes into effect. (Dictionary) 

Effective Gross Income (EGI) 
The anticipated income from all operations of the real 

estate after an allowance is made for vacancy and 

collection losses and an addition is made for any other 

income. (Dictionary) 

Effective Rent 
Total base rent, or minimum rent stipulated in a lease, 

over the specified lease term minus rent concessions; 

the rent that is effectively paid by a tenant net of 

financial concessions provided by a landlord. (TIs). 

(Dictionary) 

EPDM  
Ethylene Propylene Diene Monomer Rubber. A type of 

synthetic rubber typically used for roof coverings. 

(Dictionary) 

Escalation Clause 

A clause in an agreement that provides for the 

adjustment of a price or rent based on some event or 

index. e.g., a provision to increase rent if operating 

expenses increase; also called escalator clause, expense 

recovery clause or stop clause. (Dictionary) 

Estoppel Certificate 

A signed statement by a party (such as a tenant or a 

mortgagee) certifying, for another’s benefit, that certain 

facts are correct, such as that a lease exists, that there 

are no defaults, and that rent is paid to a certain date.  

(Black’s) In real estate, a buyer of rental property 

typically requests estoppel certificates from existing 

tenants. Sometimes referred to as an estoppel letter. 

(Dictionary) 

Excess Land 
Land that is not needed to serve or support the existing 

use. The highest and best use of the excess land may or 

may not be the same as the highest and best use of the 

improved parcel. Excess land has the potential to be 

sold separately and is valued separately. (Dictionary) 

Excess Rent 
The amount by which contract rent exceeds market rent 

at the time of the appraisal; created by a lease favorable 

to the landlord (lessor) and may reflect unusual 

management, unknowledgeable or unusually motivated 

parties, a lease execution in an earlier, stronger rental 

market, or an agreement of the parties. (Dictionary) 
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Expense Stop 

A clause in a lease that limits the landlord’s expense 

obligation, which results in the lessee paying operating 

expenses above a stated level or amount. (Dictionary) 

Exposure Time 

1) The time a property remains on the market.  

2) The estimated length of time that the property 

interest being appraised would have been offered 

on the market prior to the hypothetical 

consummation of a sale at market value on the 

effective date of the appraisal; Comment: Exposure 

time is a retrospective opinion based on an analysis 

of past events assuming a competitive and open 

market. (Dictionary) 

Extraordinary Assumption 

An assumption, directly related to a specific assignment, 

as of the effective date of the assignment results, which, 

if found to be false, could alter the appraiser’s opinions 

or conclusions. Comment: Extraordinary assumptions 

presume as fact otherwise uncertain information about 

physical, legal, or economic characteristics of the subject 

property; or about conditions external to the property 

such as market conditions or trends; or about the 

integrity of data used in an analysis. (USPAP, 2016-2017 

ed.)  

Fee Simple Estate 

Absolute ownership unencumbered by any other 

interest or estate, subject only to the limitations 

imposed by the governmental powers of taxation, 

eminent domain, police power, and escheat. (Dictionary) 

Floor Common Area 
In an office building, the areas on a floor such as 

washrooms, janitorial closets, electrical rooms, 

telephone rooms, mechanical rooms, elevator lobbies, 

and public corridors which are available primarily for the 

use of tenants on that floor. (BOMA) 

Full Service (Gross) Lease 

A lease in which the landlord receives stipulated rent 

and is obligated to pay all of the property’s operating 

and fixed expenses; also called a full service lease. 

(Dictionary) 

Furniture, Fixtures, and Equipment (FF&E) 
Business trade fixtures and personal property, exclusive 

of inventory. (Dictionary) 

Going-Concern Value 

An outdated label for the market value of all the 

tangible and intangible assets of an established and 

operating business with an indefinite life, as if sold in 

aggregate; more accurately termed the market value of 

the going concern or market value of the total assets of 

the business. (Dictionary) 

Gross Building Area (GBA) 
1) Total floor area of a building, excluding unenclosed 

areas, measured from the exterior of the walls of 

the above-grade area.  This includes mezzanines 

and basements if and when typically included in the 

market area of the type of property involved. 

2) Gross leasable area plus all common areas. 

3) For residential space, the total area of all floor levels 

measured from the exterior of the walls and 

including the superstructure and substructure 

basement; typically does not include garage space. 

(Dictionary) 

Gross Measured Area 
The total area of a building enclosed by the dominant 

portion (the portion of the inside finished surface of the 

permanent outer building wall which is 50% or more of 

the vertical floor-to-ceiling dimension, at the given point 

being measured as one moves horizontally along the 

wall), excluding parking areas and loading docks (or 

portions of same) outside the building line. It is 

generally not used for leasing purposes and is calculated 

on a floor by floor basis. (BOMA) 

Gross Up Method 

A method of calculating variable operating expenses in 

income-producing properties when less than 100% 

occupancy is assumed. Expenses reimbursed based on 

the amount of occupied space, rather than on the total 

building area, are described as “grossed up.” (Dictionary) 

Gross Retail Sellout 
The sum of the separate and distinct market value 

opinions for each of the units in a condominium, 

subdivision development, or portfolio of properties, as 

of the date of valuation.  The aggregate of retail values 

does not represent the value of all the units as though 

sold together in a single transaction; it is simply the total 

of the individual market value conclusions. Also called 

the aggregate of the retail values, aggregate retail selling 

price or sum of the retail values.  (Dictionary) 

Ground Lease 

A lease that grants the right to use and occupy land. 

Improvements made by the ground lessee typically 

revert to the ground lessor at the end of the lease term. 

(Dictionary) 

Ground Rent 
The rent paid for the right to use and occupy land 

according to the terms of a ground lease; the portion of 

the total rent allocated to the underlying land. 

(Dictionary) 

16.a

Packet Pg. 396

A
tt

ac
h

m
en

t:
 A

p
p

ra
is

al
 U

p
d

at
e 

V
T

A
 L

o
t 

 (
18

23
 :

 A
cq

u
is

it
io

n
 o

f 
41

%
 In

te
re

st
 in

 M
o

rg
an

 H
ill

 T
ra

n
si

t 
C

en
te

r 
lo

t)



VTA PARKING LOT 

ADDENDA 

 

© 2018 VALBRIDGE PROPERTY ADVISORS   Page 55 

HVAC 
Heating, ventilation, air conditioning (HVAC) system. A 

unit that regulates the temperature and distribution of 

heat and fresh air throughout a building. (Dictionary) 

Highest and Best Use 

1) The reasonably probable use of property that 

results in the highest value. The four criteria that the 

highest and best use must meet are legal 

permissibility, physical possibility, financial 

feasibility, and maximum productivity. 

2) The use of an asset that maximizes its potential and 

that is possible, legally permissible, and financially 

feasible. The highest and best use may be for 

continuation of an asset’s existing use of for some 

alternative use.  This is determined by the use that a 

market participant would have in mind for the asset 

when formulating the price that it would be willing 

to bid. (IVS) 

3) [The] highest and most profitable use for which the 

property is adaptable and needed or likely to be 

needed in the reasonably near future. (Uniform 

Appraisal Standards for Federal Land Acquisitions) 

(Dictionary) 

Hypothetical Condition 

1) A condition that is presumed to be true when it is 

known to be false. (SVP – Standards of Valuation 

Practice, effective January 1, 2015) 

2) A condition, directly related to a specific 

assignment, which is contrary to what is known by 

the appraiser to exist on the effective date of the 

assignment results, but is used for the purpose of 

analysis. Comment: Hypothetical conditions are 

contrary to known facts about physical, legal, or 

economic characteristics of the subject property; or 

about conditions external to the property, such as 

market conditions or trends; or about the integrity 

of data used in an analysis. (USPAP, 2016-2017 ed.) 

(Dictionary)  

Industrial Gross Lease 

A type of modified gross lease of an industrial property 

in which the landlord and tenant share expenses. The 

landlord receives stipulated rent and is obligated to pay 

certain operating expenses, often structural 

maintenance, insurance and real property taxes, as 

specified in the lease. There are significant regional and 

local differences in the use of this term. (Dictionary) 

Insurable Value 

A type of value for insurance purposes. (Typically this 

includes replacement cost less basement excavation, 

foundation, underground piping and architect’s fees). 

(Dictionary) 

Investment Value 

The value of a property to a particular investor or class 

of investors based on the investor’s specific 

requirements. Investment value may be different from 

market value because it depends on a set of investment 

criteria that are not necessarily typical of the market. 

(Dictionary) 

Just Compensation 

In condemnation, the amount of loss for which a 

property owner is compensated when his or her 

property is taken. Just compensation should put the 

owner in as good a position pecuniarily as he or she 

would have been if the property had not been taken. 

(Dictionary) 

Leased Fee Interest 
The ownership interest held by the lessor, which 

includes the right to receive the contract rent specified 

in the lease plus the reversionary right when the lease 

expires. (Dictionary) 

Leasehold Interest 
The right held by the lessee to use and occupy real 

estate for a stated term and under the conditions 

specified in the lease. (Dictionary) 

Lessee (Tenant) 
One who has the right to occupancy and use of the 

property of another for a period of time according to a 

lease agreement. (Dictionary) 

Lessor (Landlord) 
One who conveys the rights of occupancy and use to 

others under a lease agreement. (Dictionary) 

Liquidation Value 

The most probable price that a specified interest in 

property should bring under the following conditions: 
 

 Consummation of a sale within a short time period. 

 The property is subjected to market conditions 

prevailing as of the date of valuation.  

 Both the buyer and seller are acting prudently and 

knowledgeably.  

 The seller is under extreme compulsion to sell. 

 The buyer is typically motivated. 

 Both parties are acting in what they consider to be 

their best interests. 

 A normal marketing effort is not possible due to the 

brief exposure time. 

 Payment will be made in cash in U.S. dollars (or the 

local currency) or in terms of financial arrangements 

comparable thereto. 

 The price represents the normal consideration for 

the property sold, unaffected by special or creative 

financing or sales concessions granted by anyone 

associated with the sale. (Dictionary) 
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Loan to Value Ratio (LTV) 
The ratio between a mortgage loan and the value of the 

property pledged as security, usually expressed as a 

percentage. (Dictionary) 

Major Vertical Penetrations 
Stairs, elevator shafts, flues, pipe shafts, vertical ducts, 

and the like, and their enclosing walls. Atria, lightwells 

and similar penetrations above the finished floor are 

included in this definition. Not included, however, are 

vertical penetrations built for the private use of a tenant 

occupying office areas on more than one floor. 

Structural columns, openings for vertical electric cable or 

telephone distribution, and openings for plumbing lines 

are not considered to be major vertical penetrations. 

(BOMA) 

Market Rent 
The most probable rent that a property should bring in a 

competitive and open market reflecting the conditions 

and restrictions of a specified lease agreement, 

including the rental adjustment and revaluation, 

permitted uses, use restrictions, expense obligations; 

term, concessions, renewal and purchase options and 

tenant improvements (TIs). (Dictionary) 

Market Value 

The most probable price that a property should bring in 

a competitive and open market under all conditions 

requisite to a fair sale, the buyer and seller each acting 

prudently and knowledgeably, and assuming the price is 

not affected by undue stimulus. Implicit in this definition 

is the consummation of a sale as of a specified date and 

the passing of title from seller to buyer under conditions 

whereby: 

 Buyer and seller are typically motivated; 

 Both parties are well informed or well advised, and 

acting in what they consider their own best 

interests; 

 A reasonable time is allowed for exposure in the 

open market; 

 Payment is made in terms of cash in United States 

dollars or in terms of financial arrangements 

comparable thereto; and 

 The price represents the normal consideration for 

the property sold unaffected by special or creative 

financing or sales concessions granted by anyone 

associated with the sale. 

(Dictionary) 

Marketing Time 

An opinion of the amount of time it might take to sell a 

real or personal property interest at the concluded 

market value level during the period immediately after 

the effective date of an appraisal. Marketing time differs 

from exposure time, which is always presumed to 

precede the effective date of an appraisal. (Advisory 

Opinion 7 of the Appraisal Standards Board of the 

Appraisal Foundation and Statement on Appraisal 

Standards No. 6, “Reasonable Exposure Time in Real 

Property and Personal Property Market Value Opinions” 

address the determination of reasonable exposure and 

marketing time.) (Dictionary) 

Master Lease 

A lease in which the fee owner leases a part or the entire 

property to a single entity (the master lease) in return 

for a stipulated rent. The master lessee then leases the 

property to multiple tenants. (Dictionary) 

Modified Gross Lease 

A lease in which the landlord receives stipulated rent 

and is obligated to pay some, but not all, of the 

property’s operating and fixed expenses. Since 

assignment of expenses varies among modified gross 

leases, expense responsibility must always be specified. 

In some markets, a modified gross lease may be called a 

double net lease, net net lease, partial net lease, or semi-

gross lease. (Dictionary) 

Operating Expense Ratio 
The ratio of total operating expenses to effective gross 

income (TOE/EGI); the complement of the net income 

ratio, i.e., OER = 1 – NIR (Dictionary) 

Option 

A legal contract, typically purchased for a stated 

consideration, that permits but does not require the 

holder of the option (known as the optionee) to buy, sell, 

or lease real estate for a stipulated period of time in 

accordance with specified terms; a unilateral right to 

exercise a privilege. (Dictionary) 

Partial Interest 
Divided or undivided rights in real estate that represent 

less than the whole, i.e., a fractional interest such as a 

tenancy in common, easement, or life interest. 

(Dictionary) 

Pass Through 

A tenant’s portion of operating expenses that may be 

composed of common area maintenance (CAM), real 

property taxes, property insurance, and any other 

expenses determined in the lease agreement to be paid 

by the tenant. (Dictionary) 

Potential Gross Income (PGI) 
The total income attributable to property at full 

occupancy before vacancy and operating expenses are 

deducted. (Dictionary) 
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Prospective Future Value Upon Completion 
A prospective market value may be appropriate for the 

valuation of a property interest related to a credit 

decision for a proposed development or renovation 

project. According to USPAP, an appraisal with a 

prospective market value reflects an effective date that 

is subsequent to the date of the appraisal report. … The 

prospective market value –as completed- reflects the 

property’s market value as of the time that development 

is expected to be complete. (Dictionary) 

Prospective Future Value Upon Stabilization 
A prospective market value may be appropriate for the 

valuation of a property interest related to a credit 

decision for a proposed development or renovation 

project. According to USPAP, an appraisal with a 

prospective market value reflects an effective date that 

is subsequent to the date of the appraisal report …The 

prospective market value – as stabilized – reflects the 

property’s market value as of the time the property is 

projected to achieve stabilized occupancy. For an 

income-producing property, stabilized occupancy is the 

occupancy level that a property is expected to achieve 

after the property is exposed to the market for lease 

over a reasonable period of time and at comparable 

terms and conditions to other similar properties. 

(Dictionary) 

Replacement Cost 
The estimated cost to construct, at current prices as of a 

specific date, a substitute for a building or other 

improvements, using modern materials and current 

standards, design, and layout. (Dictionary) 

Reproduction Cost 
The estimated cost to construct, at current prices as of 

the effective date of the appraisal, an exact duplicate or 

replica of the building being appraised, using the same 

materials, construction standards, design, layout, and 

quality of workmanship and embodying all of the 

deficiencies, superadequacies, and obsolescence of the 

subject building. (Dictionary) 

Retrospective Value Opinion 
A value opinion effective as of a specified historical date. 

The term retrospective does not define a type of value. 

Instead, it identifies a value opinion as being effective at 

some specific prior date. Value as of a historical date is 

frequently sought in connection with property tax 

appeals, damage models, lease renegotiation, deficiency 

judgments, estate tax, and condemnation. Inclusion of 

the type of value with this term is appropriate, e.g., 

“retrospective market value opinion.” (Dictionary) 

Sandwich Leasehold Estate 

The interest held by the sandwich leaseholder when the 

property is subleased to another party; a type of 

leasehold estate. (Dictionary) 

Sublease 

An agreement in which the lessee in a prior lease 

conveys the right of use and occupancy of a property to 

another, the sublessee, for a specific period of time, 

which may or may not be coterminous with the 

underlying lease term. (Dictionary) 

Subordination 

A contractual arrangement in which a party with a claim 

to certain assets agrees to make his or her claim junior, 

or subordinate, to the claims of another party. 

(Dictionary) 

Surplus Land 

Land that is not currently needed to support the existing 

use but cannot be separated from the property and sold 

off for another use. Surplus land does not have an 

independent highest and best use and may or may not 

contribute value to the improved parcel. (Dictionary) 

Triple Net (Net Net Net) Lease 

An alternative term for a type of net lease.  In some 

markets, a net net net lease is defined as a lease in 

which the tenant assumes all expenses (fixed and 

variable) of operating a property except that the 

landlord is responsible for structural maintenance, 

building reserves, and management; also called NNN 

lease, net net net lease, or fully net lease. (Dictionary) 

 

(The market definition of a triple net lease varies; in 

some cases tenants pay for items such as roof repairs, 

parking lot repairs, and other similar items.) 

Usable Area 
The measured area of an office area, store area, or 

building common area on a floor. The total of all the 

usable areas for a floor shall equal floor usable area of 

that same floor. (BOMA) 

Value-in-Use 

The value of a property assuming a specific use, which 

may or may not be the property’s highest and best use 

on the effective date of the appraisal. Value in use may 

or may not be equal to market value but is different 

conceptually. (Dictionary) 
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Qualifications 
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Qualifications of Josh Fronen, MAI 

Senior Appraiser 
Valbridge Property Advisors | Northern California 

 

 

 

 

Independent Valuations for a Variable World 

State Certifications 
 

Certified General 

State of California 

 

 Membership/Affiliations 
Member: Appraisal Institute      MAI Designation 

 

Grader: Appraisal Institute Demonstration Appraisal Report Panel, 

Current 
 

Chairman: Fall Conference Committee, Appraisal Institute, 2009 
 

Member: Board of Directors, Nor- Cal Chapter of the Appraisal 

Institute, 2009 – 2012 
 

Board Member: Appraisal Institute Fall Conference, 2007 – Current. 
 

Member: Toastmasters International, Competent Communicator (CC) 

  
 

 

Experience 
Senior Appraiser 

Valbridge Property Advisors | Northern California 

(2013-Present) 

 

Senior Appraiser 

Hulberg & Associates, Inc. (2004-2013) (joined to create Valbridge 

in 2013) 

 

Associate Appraiser  

TMG Realty Advisors (2001-2004) 

 

Market Researcher/Appraiser Assistant 

Akiba Appraisal Services (2001) 

 

Appraisal/valuation and consulting assignments include:  Offices:  

professional and medical/dental; suburban and high-rise.  

Shopping centers:  community, specialty, neighborhood, and strip.  

Swap meets.  Storefront retail buildings. Apartments, 

condominiums, subdivisions, and single-family.  

 

R&D, Light industrial, warehouses, food processing, and 

manufacturing.  Land and remnant appraisals. Retrospective 

valuations. Fractional interest valuations. Arbitration, litigation, 

estate work, tax appeals, contamination, rent loss, and diminution 

in value.  Has provided court testimony and is a qualified expert 

witness. 

 

Education 
 

Bachelor of Arts 

History, Specializing in 

Business 

University of California Los 

Angeles 

 

 

Contact Details 
 

408-279-1520 ext. 7113 (p) 

408-279-3428 (f) 

jfronen@valbridge.com (e) 

 

Valbridge Property Advisors 

| Northern California 

55 S. Market Street 

Suite 1210 

San Jose, CA 95113 

 

www.valbridge.com  
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Qualifications of Norman C. Hulberg, MAI 

Senior Managing Director 
Valbridge Property Advisors | Northern California 

 

 

 
 

Independent Valuations for a Variable World 

State Certifications 
 

Certified General 

State of California 

 

 Membership/Affiliations 
Member:       Appraisal Institute – MAI Designation 

Member:       Association of Independent Office Parks  

Member:       Rotary Club of San Jose/Board of Directors 

Member:       San Jose Silicon Valley Chamber of Commerce  

Member:       Santa Clara County Bar Association  

 

Appraisal Institute & Related Courses 
Continuing education courses taken through the Appraisal Institute and 

other real estate organizations. 

 

Experience 
Senior Managing Director 

Valbridge Property Advisors | Northern California (2013-Present) 

 

President 

Hulberg & Associates, Inc. (1976-2013) (joined to create Valbridge in 2013) 

 

Appraisal/valuation and consulting assignments include:  Single-family, 

condominium, apartments, land, mobile home parks. Office buildings, 

hotels/motels, service stations, retail, vacant land.  Industrial plants, 

research and development, warehouses, vacant land.  Fractional interest 

valuations, contaminated properties, special purpose properties, feasibility 

studies, market studies, condemnation, construction defects, litigation 

support, mediations, arbitrations and review appraisals.   

 

Mr. Hulberg has provided valuation services in a wide variety of complex 

civil litigation including real estate, land use cases, condemnation, estate 

matters, property taxation, contract disputes, partnership and corporate 

disputes, environmental lawsuits, professional negligence cases, 

construction defect, and bankruptcy/creditors matters.  

 

Qualified as an expert witness in most counties in the San Francisco and 

Monterey Bay and Central Valley areas, as well as and in the U.S. Tax Court 

in the U.S. District Courts in San Jose, San Francisco, Oakland, and Las 

Vegas. He is a highly experienced forensic appraiser, having provided 

testimony on over 300 occasions. This includes over 100 jury trials in state 

and federal courts in addition to numerous court trials. He has also testified 

in major arbitrations and before state and federal courts, as well as private 

arbitrations. 

Education 
 

Masters Degree  

Business Administration  

San Jose State University  

 

Bachelor of Science  

Real Estate  

San Jose State University 

 

 

Contact Details 
 

408-279-1520 ext. 7142 (p) 

408-279-3428 (f) 

nhulberg@valbridge.com (e) 

 

Valbridge Property Advisors | 

Northern California 

55 S. Market Street 

Suite 1210 

San Jose, CA 95113 

 

www.valbridge.com  
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Valbridge Property Advisors Information / Office Locations 
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RESOLUTION NO. 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY 

OF MORGAN HILL APPROVING AN AMENDMENT TO 

THE CITY’S FISCAL YEAR 2018-2019 BUDGET IN THE 

HOUSING SUCCESSOR AGENCY FUND (FUND NO. 255) 

TO APPROPRIATE TWO MILLION SIX HUNDRED 

THOUSAND DOLLARS ($2,600,000) THEREFORE 

 

WHEREAS, recommended amendments are needed and proposed to the City’s previously 

adopted Budget for Fiscal Year 2018-2019 as set forth on Exhibit A to this Resolution, to 

appropriate the requisite funds to implement the actions authorized by this Resolution; and 

 

WHEREAS, the activities allowed under this Resolution do not constitute a project under 

the provisions of California Environmental Quality Act of 1970; and 

 

WHEREAS, the consideration by City Council of the adoption of this Resolution has been 

duly noticed pursuant to applicable laws and has been placed upon the City Council Meeting 

Agenda on the date set forth in the Staff Report, or to such date that the City Council may have 

continued or deferred consideration of this Resolution, and on such date the City Council 

conducted a duly noticed public meeting at which the City Council provided members of the public 

an opportunity to comment and be heard and considered any and all testimony and other evidence 

provided in connection with the adoption of this Resolution; and 

 

WHEREAS, the City Council determines that adoption of this Resolution is in the public 

interest. 

 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF MORGAN HILL DOES 

HEREBY FIND, DETERMINE, RESOLVE AND ORDER AS FOLLOWS: 

 

Section 1. Recitals. The City Council does hereby find, determine and resolve that all 

of the foregoing recitals are true and correct. 

 

Section 2. Approval and Authorization. The City Council does further resolve, order 

and/or direct as follows: 

 

a. That the City’s previously adopted Fiscal Year 2018-2019 Budget, as the same has 

been amended to date, is hereby further amended in accordance with and as reflected on 

Exhibit A attached hereto and incorporated herein by this reference; and 

 

b. That the City Clerk is hereby authorized and directed to forward a copy of this Resolution 

to the City’s Finance Director, who is hereby authorized and directed to take all actions 

necessary to implement the terms of this Resolution pertaining to the Fiscal Year 2018-

2019 Budget of City. 
 

Section 3. This Resolution shall take effect immediately upon adoption. 

16.b

Packet Pg. 405

A
tt

ac
h

m
en

t:
 R

es
o

lu
ti

o
n

 -
 b

u
d

g
et

 a
m

en
d

m
en

t 
vt

a 
 (

18
23

 :
 A

cq
u

is
it

io
n

 o
f 

41
%

 In
te

re
st

 in
 M

o
rg

an
 H

ill
 T

ra
n

si
t 

C
en

te
r 

lo
t)



 

PASSED, APPROVED AND ADOPTED by the City Council of the City of Morgan Hill 

at a regular meeting held on the 20th day of June, 2018. 

 

AYES:  COUNCIL MEMBERS:  

NOES:  COUNCIL MEMBERS:  

ABSTAIN:  COUNCIL MEMBERS:  

ABSENT:  COUNCIL MEMBERS:  

 

 

 

APPROVED:       ATTEST: 

 

 

 

____________________________ _______   ___________________________ 

STEVE TATE, Mayor      IRMA TORREZ, City Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   CERTIFICATION    

 

 I, Irma Torrez, City Clerk of the City of Morgan Hill, California, do hereby certify 

that the foregoing is a true and correct copy of Resolution No. 18-XXX, adopted by the City 

Council at a regular meeting held on June 20, 2018. 

  

 

 WITNESS MY HAND AND THE SEAL OF THE CITY OF MORGAN HILL. 

 

 

 

DATE: _____________________   ___________________________________ 

IRMA TORREZ, City Clerk 
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AGENDA BUDGET SCORECARD

FISCAL YEAR 2018‐19

ADJUSTMENT # 001

FUND: 255 Housing Successor Agency

DEPARTMENT: 7220 Housing

OBJECT: 86100 ACQUISITION EXPENSE

AGENDA DATE: 06/20/18

AGENDA ITEM TITLE:

07/01/18 06/30/19

PROJECTED PROJECTED

BEGINNING AMENDED ENDING

FUND ESTIMATED APPROPRI‐ FUND

BALANCE REVENUES ATIONS BALANCE

ORIGINAL BUDGET 3,469,413          2,386,006         919,241              4,936,178         

CUMULATIVE REVISIONS PRIOR ‐                      ‐                      ‐                      ‐                     

TO RECOMMENDED ACTION

RECOMMENDED ACTION ‐                      ‐                      2,600,000         (2,600,000)      

RESULT OF RECOMMENDED ACTION 3,469,413          2,386,006         3,519,241           2,336,178         

VTA Parking Lot Acquisition
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Cl TY OF MORGAN HI I..:L 

August 28, 2017 

M r. Jeff Smith, County Execut ive 
County of Santa Clara 
70 W. Hedding, 11th Floor 
San Jose, CA 95110 

Valley 
Transportation 

Aut horit y 

RE: Morgan Hill Transit Center and Park and Ride lot - Successor Agency/VT A Issues 

Dear Mr. Smith: 

The City of Morgan Hill in its capacity as successor to the former Morgan Hill Redevelopment Agency 
(Successor Agency) and the Santa Clara Va lley Transportation Agency (VTA) believe that a change in 
circumstances as well as new information previously unknown to the parties warrants a reconsideration 
of the disposition strategy for the Morgan Hill Transit Center (Transit Center) property jointly owned by 
the Successor Agency and VTA. We are, therefore, jointly writing to express our desire to engage the 
County and the Oversight Board in a collaborative effort to ensure that the actions taken with regard to 
the Transit Center maximize benefits for all residents of the County. 

The Transit Center consists of a 465 space parking lot and a bus operations area. Recent development 
and job growth have led to a substantia l increase in transit activities at the Transit Center, provid ing a vita l 
link for Morgan Hill's com muters. The Transit Center is now parked at 85% of daily capacity. Public parking 
is at a premium and the lot is integral to transit ope rations in Morgan Hill. All buses use the lot as a 
terminus and parking layover, with delivery and pick-up locations for passengers. 

Consistent with the Long Range Property Management Plan (LRPMP), which contemplated the disposal 
of all of the former Morgan Hill Redevelopment Agency's assets, the Successor Agency and VTA met with 
the County Counsel's office to discuss the future of the Successor Agency's 41% undivided interest in land. 
During that meeting, the City and VTA provided information to the County about the robustness and high­
level of current activity at the Transit Center. In addition to the fact that the parking is now nearlng 
capacity (as noted above), the County appeared unawa re of the following facts: 

1. VTA operates severa l express bus routes through the Transit Center including to San Jose's Diridon 
Station, Lockheed Martin Transit Center, Redwood City, San Jose Convention Center, the Gilroy Transit 
Center (soon to include Ca lifornia High Speed Rail) and Gilroy Ca ltrain/Greyhound Station. 

2. Monterey Salinas Transit (MST) operates severa l express buses through the Center as well, stopping 
at Diridon Station, Morgan Hill, Gilroy, Sa linas and Monterey. 

3. Caltrain operates 6 trains daily, with MST finishing design and completing station improveme nts in 
Sa linas to support transit service to be operated by Altamont Commuter Express (ACE) with service 
by 4 additional tra ins per day, as well as weekend service through the Transit Center. 
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4. Local VTA service utilizing the Center includes Community Bus Route 16 and local bus Route 68 to 
Gilroy Transit Center, Santa Teresa Light Ra ii and Capitol Ca It rain Stations. 

5. The Transit Center a lso hosts private technology company commuter shuttles (40-50 per day) w hich 
are vital to connecting the Morgan Hill workforce to employment located in the central and northern 
reaches of the County, supporting the objectives of SB 375 greenhouse gas emission goals. 

6. Fina lly, the City, through a grant from VTA, has recently prepared a draft Station Area Master Plan 
(SAMP) w hich relies upon the ongoing operation of the Transit Center and its parking, as local services 
to the station are limited, and regiona l transit and shuttle riders are forced to use automobiles to 
connect to the trains and buses. 

In add ition, at the time of the preparation of the LRPMP, the Successor Agency was unaware of the 
existence of a 1998 Cooperation Agreement that created a contractua l re lationship between the VTA and 
Redevelopment Agency (now the Successor Agency), regarding the use and potential sale of the 
Successor's 41% undivided interest in the Morgan Hill Transit Center/Ca ltrain parking facilities. VTA 
considers this agreement binding upon any purchaser of the property and w ill insist that its provisions are 
honored. 

Within the past week, VTA has also received California High Speed Rail Authority (CHSRA) 15% engineering 

drawings for two Morgan Hill alignments for the High Speed Train (HST) in advance of the draft public 
document CHSRA intends to issue for public comment by the end of the year. One of the alignment 
alternative places t he HST on an embankment east of the current Union Pacific/Caltrain track and would 
require a considerable take of property from t he property in question for the CHSRA Project. The 
embankment and HST project would clearly have an impact on use; accessibility and the va lue of the 
Transit Center property. 

We would li ke to schedule a meeting, at your convenience, to further discuss this important regional 
public asset and determine if there is an amicable solution to our concerns. We would be happy to arrange 
this meeting if you w ish. Please fee l free to contact M s. Leslie Little, Morgan Hill Assistant City Manager 
(408-776-7384, leslie.little@morganhill.ca.gov), or Mr. Ron Golem, VTA Deputy Director, Rea l Estate & 
Joint Development (408-321-5791, rnng_oleru_@..vta.org) directly if you have add itional questions or 
concerns. 

Sincerely, 

Steve Rymer 
City M anager 
City of Morgan Hill 

cc: James R. Williams, County Counsel 
Miguel Marquez, Chief Operating Officer 
Mike Wasserman, Supervisor 
Santa Clara County District 1 

~J:d~ 
Nuria Fernandez .\.,__S 
General Manager/CEO 
Santa Clara Valley Transportation Authority 
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COOPERATIVE AGREEMENT 
BETWEEN THE SANTA CLARA COUNTY TRANSIT DISTRICT AND THE 

REDEVEWPMENT AGENCY OF THE CITY OF MORGAN HILL FOR THE 
SA!'{ JOSE TO GILROY CALTRAIN EXTENSION PROJECT MORGAN Hil.,L 

PARK AND RIDE LOT 

0 

THIS AGREEMENT is made this _:l2!!:._ day of Jfl.fllll(Y, 19# by and between d 
the SANTA CLARA COUNTY TRANSIT DISTRICT, hereinafter referred to as 
"SCCTD" , . and THE REDEVELOPMENT AGENCY OF THE CITY OF MORGAN 
HILL, hereinafter referred to as "AGENCY"; 

RECITALS 

a. The San Jose to Gilroy CalTrain Extension Project, adopted by the SCCTD in 
1989, included a proposed station and park and ride lot located at the southeast comer 
of Dunne Avenue and Railroad Avenue in the City of Morgan Hill. 

b. ~ April 1991, the AGENCY requested SCCTD to consii:!er the relocation of the 
proposed station to a site north of Dunne A venue between Main A venue and Diana 
Avenue, which proposal included an offer to assist in funding the undertaking as a joint 
project through acquisition of the proposed alternative park and ride site and 
compensating the SCCTD for any additional estimated co::;ts above those estimated costs 
required to develop the original Dunne A venue site. 

c. SCCTD's intention is to develop a CalTrain station and park and ride lot in a 
location suitable for transit patronage including CalTrain and bus patronage, park and 
ride lot users, bike locker users, car poolers and other users typical with County Transit 
and Peninsula Corridor Joint Powers Board (JPB) operations and railroad operations and 
which is compatible with local land use plans. 

d. SCCTD has accepted AGENCY's proposal to relocate the station and park and 
ride lot and the parties' understanding is set forth in this agreement. 
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2. Morgan Hill CalTrain Station 

SCCID shall construct, at SCCTD expense, the Morgan Hill CalTrain Station which 
shall consist of a single boarding platform and a park and ride lot consisting of 471 
spaces. The estimated costs are as shown and described in Exhibit E. The station 
facilities shall be of simple and functional design with standard appurtenances, amenities 
and landscaping typical of other San Jose to Gilroy CalTrain extension stations. The 
station facilities shall conform to applicable Americans with Disabilities Act requirements 
current at the time of construction. The park and ride lot shall be designed to provide 
for bus access to the boarding platform area. The station shall be designed to 
accommodate vehicular and pedestrian access from the east side of the site only, although 
the parties will collaborate on the design of a future pedestrian access from the west side 
of the SPTC tracks which shall not be precluded by the configuration of the current 
station design. · 

3. Sutter Boulevard 

AGENCY shall .design and construct at AGENCY's sole expense the portion of Sutter 
Boulevard between Main A venue and East Dunne A venue. It is the understanding of the 
parties that the construction commenced on or about April 5, 1993. AGENCY's 
development of Sutter Boulevard shall include: · permanent-access to the CalTrain station 
site on completion; temporary access for the construction of the CalTrain station and 
park and ride lot; signalization of the intersection with Dunne A venue; and a drainage 
system designed to receive storm runoff from the CalTrain park and ride lot. 

4. Station and Park and Ride Lot Administration, Security and Maintenance 

a. The CalTrain station and park and ride lot will be administered and maintained 
by the JPB in accordance with· the regulations and standards adopted by the JPB. 
Security will be provided by the SCCTD and/or the JPB. Should the JPB not conduct 
the administration and maintenance functions of the station, then the SCCTD at its 
election may perform these functions. Such administration shall include maintenance, 
security and necessary rehabilitation. The cost of providing security and maintenance for 
each party will be based upon a percentage determined by the amount of park and ride 
lot usage. This percentage will be reviewed annually to re-evaluate the AGENCY's use 
requirements. Initially, the parties agree that the AGENCY will only use that portion 
of the park and ride lot designated for weekend flea market use (~ 15 parking spaces). 
The AGENCY costs attributable to this use will amount to seven percent (7%) of the 
yearly security and maintenance costs (2/7 x 115/471). InitiaJ.ly, the annual JPB amount 
.to be budgeted for the security and maintenance of the Morgan Hill . Station will be 
$54,000. Seven percent (7%) of this amount for a three (3) month period (April, May 
and June, 1994) is $945 and will be invoiced for payment to the AGENCY. Subsequent 
AGENCY payments to SCCTD, determined by percentage adjustments made by annual 
re-evaluation of AGENCY's use requirements of the park and ride lot, shall be invoiced 
through June 30, by SCCTD and payable annually, by September 30, by AGENCY to . · 
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7. Compensation 

a. AGENCY agrees to compensate seem for any costs of the station and park and 
ride lot development at the site shown in Exhibit C which exceed the estimated seem 
funding for the· original Dunne A venue station and park and ride site whose estimated 
costs are shown in Exhibit E. 

b. A,GENGY agrees to compensate seem for security and maintenance costs as 
determined in Section 4a. of this agreement. 

c. AGENCY compensation for the SCCTD funding above that for the original 
Dunne Avenue station and park and ride site shall be payable to SCCID within thirty 
(30) days after AGENCY receipt of invoice from SCCTD. AGENCY, at its option, may 
examine;SCCTD records to verify the funding levels incurr~ ·by the seem. 

8. Selling of Property Interest 

In the event that either party (SCCTD or AGENCY) elects to sell its interest in the 
property described in Paragraph 1 of this agreement, the other party shall have the right 
of first refusal to buy the selling party's interest in the property before any conveyance 
of the property to any other interested party . 

.--The selling party shall deliver written notice to the other party of the selling party's 
interest to sell its interest in the real property together with the asking price and proposed 
terms of the sale. Within thirty (30) days after receipt of the above written notice from 
the selling party, the other party may exercise its right of first refusal by delivering 
written notice to the seller that it agrees to acquire the seller's interest upon the terms 
specified in the notice. If the· other party does not, within the 30 days prescribed above, 
offer to purchase the seller's interest in the property upon the terms specified in the 
notice, the selling party may offer its interest in the property to any third party upon the 
same terms prescribed in the notice. If the selling party decides to reduce the purchase 
price by more than ten percent (10%) or change any other term of the proposed sale as · 
set forth in the above notice, the selling party shall first provide the other party to this 

· -.. ---.... -agreement with written notice of the intended price reduction or change in terms and a 
renewed 30-day period in which to exercise its right of. first refusal. 

In the event of the division of property between the SCCID and A9ENCY, the division 
of property shall be accomplished to ensure that no land-locked nor flag parcels are 
created for either party as a result of the above division of property formula. In the 
event of the division of property and to ensure an equitable distribution of property 
ownership along Sutter Boulevard, the SCCTD shall acquire the northern portion of the 
property and the AGENCY the southern portion of the property. Both parties will 
endeavor to arrive at a mutually agreeable resolution. 
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/ . . . 
. 

I 

·r 

IN WITNESS WHEREOF, the parties have exec~ted this Cooperative Agreement as · 
follows: 

. SCCTD Date: NAR 1 \994 

SANTA CLARA COUNTY 

~ 
Chairperson ROD DfRlDON· 

. Santa Clara County Transit 
· District Board of Supervisors 

Phyllis . Perez, Clerk of the 
Board of Supervisors and ex officio 
Secretary of the Transit District 
Board of Supervisors 

AGENCY Date: {fi7/f f 
REDEVELOPMENT AGENCY OF TIIE 
CITY OF MORGAN HILL 

By d!f,d C 6,p_ 
Exec tiveDirector 

APPROVED AS TO FORM AND LEGALITY 

~v?*-- ~. t,J~ 
Robert A. Weers 
Deputy County Counsel 
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Residential Development Control 

System (RDCS) Appeal Hearing

June 20, 2018



• Planning Commission approved Resolution No. 18-13 
at the May 22, 2018 meeting, awarding 195 residential 
building allotments for Fiscal Year 2019/20. 

• The Planning Commission awarded a specific number 
of building allotments to each of the competing projects 
with the exception of two projects. 

• Seven (7) projects received allotments.

• RDCS2017-0013: Cochrane-MWest and RDCS2017-
0014: Monterey/Central-ECA filed appeals of the final 
award of building allotments

1

2017 RDCS Competition Appeal



2

2017 RDCS Competition Appeal



RDCS2017-0014: 

MONTEREY/CENTRAL – ECA

Final Score: 169

Request: 12 Allotments

Received: 0

3

2017 RDCS Competition Appeal



• Lowest scoring project within the 

competition

• Awarded seven (7) allotments in FY 

2015/16 and seven (7) allotments in FY 

2016/17 

• Project did not complete commence 

construction by the deadline of June 30, 

2017 

• Allotments expired

4

2017 RDCS Competition Appeal



• Appellant states: 

• the project is nearly completed and 

ready for construction 

• that the final map and project 

improvement plans are complete 

• However, there has been no activity 

with the project since the last RDCS 

extension was denied

5

2017 RDCS Competition Appeal



• A Site Review application was filed on July 
24, 2015. 

• The application was dormant for 15-months.

• Revised Site Review plans submitted to the 
City on February 2, 2017, architecture plans 
on March 30, 2017 and landscape plans on 
April 12, 2017. 

• Site Review was never completed

• Master building plans have not been 
submitted

6

2017 RDCS Competition Appeal



RDCS2017-0013: 

COCHRANE – MWEST PROP CO.

Final Score: 179

Request: 379 Allotments (5-year request)

Received:  71 (no multi-year distribution)

7

2017 RDCS Competition Appeal



• MWest competed for three consecutive years: 

• First year - did not receive a qualifying 
score – 0 allotments

• Second year – received 10 allotments

• This year – 71 allotments - no multi-year 
allocation

• Appellant filed an appeal because the award 
did not include a multi-year award. 

• The appellant is requesting the City Council 
award multi-year allotments (5-years) to 
complete the project. 

8

2017 RDCS Competition Appeal



Multi-Year Findings

1. The multi-year allotments will support a steady 
rate of growth and help to avoid a sudden spike in 
construction of new housing; 

2. The multi-year allotments will help the City to plan 
for adequate public services and infrastructure to 
accommodate new development; 

3. The City will benefit from requiring the applicant to 
compete only once to receive allotments for all project 
phases; and 

4. An adequate number of allotments will remain in 
future years to accommodate a range of housing 
types to meet Morgan Hill’s housing needs. 

9

2017 RDCS Competition Appeal



10

2017 RDCS Competition Appeal

The Planning Commission could not make the findings 
as a result of the dynamic environment with the State 
changing the rules with respect to affordable housing and 
based on the following: 

1. It is unknown what the State rules with respect to 
building affordable housing will be in years to come; 

2. The action taken by the Commission is based on 
what is before it at the time of application submittal; 



11

2017 RDCS Competition Appeal
(Continued)

3. The Commission desires to protect the RDCS 
initiative in future years, to be fair to the development 
community, but remain as flexible as possible to 
provide for a competition in future years; and 

4. Fulfill its duties as a Planning Commission as the 
body awarding the allotments so as to allow the City 
to meet its Regional Housing Needs Allocation 
(RHNA) numbers in the future. 



• The City Council and Planning 

Commission have expressed the desire to 

retain local control and maintain the RDCS 

program. 

• Future allotments need to be preserved for 

projects where their affordability is certain, 

deed restricted, and metered through the 

RDCS program, where possible.

12

2017 RDCS Competition Appeal



DivcoWest Affordable Housing Proposal

Supplemental Letter provided eve of 6/14/18

• Propose to modify affordable housing public 

benefit commitment 

• Propose to provide 20% (78 units) of total 

389 unit project  for very low income 

households earning 50% AMI 

2017 RDCS Competition Appeal

13



Affordable Housing Contingencies

1. City to cooperate with DivcoWest to apply for 

and secure “20-50” bond financing

2. The project qualifying for Federal and State 

“20-50” bond financing and tax credits

2017 RDCS Competition Appeal

14



Affordable Housing Contingencies

3. The City’s commitment to allow:

• Immediate processing of Design Review 

and all other entitlements

• Securing of building permits for the 

construction of all 389 units

• Construction of project in one continuous 

phase

• Occupancy of units when completed (not 

FY)

2017 RDCS Competition Appeal
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Bond Financing

1. Tax-exempt bonds lower interest rate paid to 

developers.

2. Projects awarded bond authority can apply 

for non-competitive tax credits.

3. Appellant’s project would need to meet “20-

50” test (20% or more of units occupied by 

tenants with incomes at 50% AMI).

2017 RDCS Competition Appeal

16



Bond Financing

4. City required to hold a TEFRA public hearing for 

project to use tax-exempt funding.

5. As designed, City does not know if project 

would meet the general qualifications or 

requirements for bond financing.

Issue

Commitment to provide 20%VLI units within the 

project should not be a contingency of bond 

financing if a multi-year allotment were awarded.

2017 RDCS Competition Appeal
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Project Phasing

• Proposal does not align with RDCS program

• Allotments are to be allocated each year 

with the goal of maintaining a steady rate of 

growth

• Absent a defined phasing plan, request 

could lead to a spike in development within 

the City

2017 RDCS Competition Appeal
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Multi-Year Findings

The multi-year allotments will support a steady 
rate of growth and help to avoid a sudden spike 
in construction of new housing

• Project to develop in one phase

• Building permits to be issued at one time

• Sudden spike of development in the general area 
of Jarvis Drive and Butterfield Boulevard 

• Could exceed the City’s RDCS 215  annual 
allotment cap

2017 RDCS Competition Appeal
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Multi-Year Findings

The multi-year allotments will support a steady rate of 
growth and help to avoid a sudden spike in construction 
of new housing

Solution

• A plan for paced construction of the units aligned with a 
multi-year allotment schedule would be required 

• Early start of construction consistent with RDCS program 
is possible

2017 RDCS Competition Appeal
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Multi-Year Findings

The multi-year allotments will help the City to plan for 
adequate public services and infrastructure to 
accommodate new development

• As proposed, the project is not a multi-year project

Solution

• Phasing plan consistent with the RDCS program would 
be required

2017 RDCS Competition Appeal
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Multi-Year Findings

The City will benefit from requiring the applicant to
compete only once to receive allotments for all project
phases

• As proposed, the project is not a multi-year project and the 
commitment for 20% VLI is contingent on bond financing

Solution

• Phasing plan consistent with the RDCS program would be 
required

• 20% VLI required equally spread through-out the multi-
year allotment period of the project and required 
irrespective of bond financing

2017 RDCS Competition Appeal
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Multi-Year Findings

An adequate number of allotments will remain in 
future years to accommodate a range of housing 
types to meet Morgan Hill's housing needs

• Proposal is for four years

• Does not include on-going or Downtown projects

• One phase of development

• Occupancy as project is completed

• Proposal is not consistent with the RDCS Program

2017 RDCS Competition Appeal
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Multi-Year Findings

An adequate number of allotments will remain in 
future years to accommodate a range of housing 
types to meet Morgan Hill's housing needs

Solution

• Require a 5-year phasing plan consistent with the 
RDCS program

• Require plan to demonstrate that City can 
produce 193 VLI units in this housing cycle

2017 RDCS Competition Appeal

24



• Appellants Proposal (with ongoing set asides)

• 156 of 193 VLI provided

• Does not meet RHNA

2017 RDCS Competition Appeal

25

Table 1: RDCS Building Allotment Multi-Year Projection w/ MWest contribution of 
20% VLI contribution  

Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Measure C 

Transitional 

(Borello Project) 

59 25 25 25 25 

On-Going 

(Dunne-Young) 

20 13 13 0 0 

Affordable 

(20%) 

N/A 39 39 39 39 

Cochrane-

MWest 

71 90 90 50 0 

MWest 20% VLI 0 39 39   

Downtown N/A 48 Uncertain Uncertain Uncertain 

Awarded 45 N/A N/A N/A N/A 

Total Proposed 

Commitment 

195 254 206 114 64 

Total Affordable  0 78 78 39 39 

Other Available 

for Future 

0 0 0 81 131 

 



 City Proposal- Table 2

 193 VLI provided

 15 allotments available for other projects

2017 RDCS Competition Appeal
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Table 2: RDCS Building Allotment Multi-Year Projection w/ MWest contribution of 
20% VLI contribution  

Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Measure C 

Transitional 

(Borello Project) 

59 25 25 25 25 

On-Going 

(Dunne-Young) 

20 13 13 0 0 

Affordable 

(20%) 

N/A 39 39 39 39 

Cochrane-

MWest 

57 36 36 87 87 

MWest 20% VLI 14 9 9 22 22 

Downtown N/A 48 Uncertain Uncertain Uncertain 

Awarded 45 N/A N/A N/A N/A 

Total Proposed 

Commitment 

195 170 122 173 173 

Total Affordable  14 48 48 61 61 

Other Available 

for Future 

0 25 73 22 22 

 
 



 City Proposal- Table 3

 193 VLI provided (balanced over housing cycle) - 32 allotments available 

for other projects

 Balances future housing performance

2017 RDCS Competition Appeal
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Table 3: RDCS Building Allotment Multi-Year Projection w/ MWest contribution of 
20% VLI contribution  

Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Measure C 

Transitional 

(Borello Project) 

59 25 25 25 25 

On-Going 

(Dunne-Young) 

20 13 13 0 0 

Affordable 

(20%) 

N/A 39 39 39 39 

Cochrane-

MWest 

57 26 29 94 95 

MWest 20% VLI 14 19 16 15 14 

Downtown N/A 48 Uncertain Uncertain Uncertain 

Awarded 45 N/A N/A N/A N/A 

Total Proposed 

Commitment 

195 170 122 173 173 

Total Affordable  14 58 55 54 53 

Other Available 

for Future 

0 25 73 22 22 

 



Fiscal Impacts

• Development Services Fund (206) would be would be 
impacted by the award of a multi-year application

• The project would utilize all or most of the City’s 
allotments

• There would be no competition for allotments, or 
projects to diversify public improvement planning and 
construction related to new development projects 

• Impacts would be up to 45% of planning permit revenue 
and 80% of land development engineering revenue for 
FY 2018/19 and FY 2019/20, respectively

2017 RDCS Competition Appeal
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Fiscal Impacts

• Would require a significant decrease in the current and 

long range planning programs (such as Monterey Rd. 

Block Level Master Planning Process, General Plan 

Annexation EIR, High Speed Rail liaison activities, and 

Downtown parking plan)

• Modifications of staff work schedules

• Consideration of temporary reductions in force

2017 RDCS Competition Appeal
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Recommendation

1. Deny the appeal, or

2. Grant the appeal contingent upon 

negotiating a Development Agreement

2017 RDCS Competition Appeal

30



Questions?

31



Santa Clara County Income Limits

2017 RDCS Competition Appeal

32

TABLE I:  HCD Income Tables (Published April 26, 2018) 
Source: http://www.hcd.ca.gov/grants-funding/income-limits/state-and-federal-income-limits/docs/inc2k18.pdf. 

 
 

# of Persons  1  2  3  4  5  6  7  8 

Extremely Low  27,950 31,950 35,950 39,900 43,100 46,300 49,500 52,700 

Very Low  46,550 53,200 59,850 66,500 71,850 77,150 82,500 87,800 

Lower  66,150 75,600 85,050 94,450 102,050 109,600 117,150 124,700 

Median  87,650 100,150 112,700 125,200 135,200 145,250 155,250 165,250 

Moderate  105,200 120,200 135,250 150,250 162,250 174,300 186,300 198,350 
 



2017 RDCS Competition Appeal
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 BELOW MARKET RATE (BMR) RENTAL RATES 

No. of Bedrooms Extremely Low Very Low Lower Median Moderate 

0 Bedroom 
(Efficiency) 

$699 $1,164 $1,654 $2,191 $2,630 

 1 Bedroom $799 $1,330 $1,890 $2,504 $3,005 

 2 Bedrooms $899 $1,496 $2,126 $2,818 $3,381 

 3 Bedrooms $998 $1,663 $2,361 $3,130 $3,756 

 4 Bedrooms $1,078 $1,796 $2,551 $3,380 $4,056 
 



 

CITY COUNCIL STAFF REPORT 
MEETING DATE: June 20, 2018 

 
PREPARED BY: Gina Paolini, Interim Principal Planner 
APPROVED BY: City Manager 
 

SUPPLEMENT TO APPEAL (AAE2018-0006) RDCS2017-0013: 
COCHRANE – MWEST PROP CO 
 
RECOMMENDATION(S) 
1. Receive supplemental information; and 
2. Deny appeal or grant the appeal contingent upon negotiating a Development 

Agreement. 
 
COUNCIL PRIORITIES, GOALS & STRATEGIES 
Ongoing Priorities 
Protecting the Environment 
Preserving and Cultivating Public Trust 

2018 Strategic Priorities 
Infrastructure 

 
GUIDING DOCUMENTS 
General Plan/Housing Element 
 
POLICY CONSIDERATIONS: 
 
1. Would the change in the RDCS commitments during a competition contravene the 

RDCS procedures which restrict modifications to applications after submittal? 
 

2. Will consideration of this appeal preserve the voter approved pacing and population 
cap principles of Measure S? 
 

3. Will an adequate number of allotments be available for affordable housing projects 
consistent with the City’s Regional Housing Needs Allocation (RHNA) and adopted 
Housing Element? 

 
REPORT NARRATIVE: 
The City received a supplemental letter (Attachment 1) from the appellant DivcoWest, 
dba RDCS applicant MWest Propco XXIII LLC, proposing to modify their affordable 
housing public benefit commitment. In lieu of their current proposal of providing 8 
percent Low Income units (80 percent AMI), they are proposing to set aside 20 percent 
of the total 389 unit project (78 units) for very low income (VLI) households earning 50 
percent AMI contingent upon:  
 

1. The City’s commitment to cooperate with DivcoWest to apply for and secure “20-
50” bond financing.  

 

agonzalez
Text Box
Item # 15
AGENDA DATE: 06/20/18
SUPPLEMENT # 1




 
 

2. The Project qualifying for Federal and State “20-50” bond financing and tax 
credits.  

 
3. The City’s commitment to allow DivcoWest to proceed immediately with Design 

Review and all other entitlements, to secure building permits for the construction 
of all 389 units, to construct the project in one continuous phase, and to occupy 
the units when completed. Depending on the financing requirements, the building 
permits may all need to be pulled at one time or may be broken down by building 
for the vertical construction.  

 
Because this proposal was submitted the evening of June 14, 2018, after the regular 
agenda item staff report was completed for publication, this supplemental report was 
prepared to analyze the proposal contained within the appellant’s letter. The major 
considerations related to the proposal include: 
 

• The appeal proposal would require the City Council to depart from certain rules 
and procedures established and adopted in the RDCS Competition Manual 
(Manual), including allowing a project proposal to be modified after competition. 
The City Council has the authority to modify non-voter approved provisions of 
Measure S (as these were adopted by an Ordinance of the City Council and may 
be modified by the City Council). The Council could modify the provisions of the 
Manual through a project statutory Development Agreement (DA). 
 

• The DivcoWest multi-year proposal as presented creates spiking beyond the 
Measure S voter approved 215 allotments per year and seeks to use allotments 
over a 4-year period and does not leave sufficient allotments available within 
Measure S to reach RHNA goals (Table 1). 

 

• Table 2 proposes a multi-year pacing that prevents spiking and allows the City 
sufficient allotments to use to reach RHNA goals for the current housing cycle. It 
leaves fifteen (15) additional allotments for market rate development. 

 

• Table 3 proposes a second distribution of allotments for a multi-year application, 
which allows for a more balanced distribution of DivcoWest pledged VLI units into 
the next housing cycle, provides sufficient allotments for use to reach the current 
cycle RHNA goals, and a combined 32 market-rate unit allotments available for 
development. 

 
1. Proposed Bond Financing 
 
State and local governmental agencies and joint powers authorities can issue tax-
exempt housing revenue bonds. These bonds assist developers of multifamily rental 
housing units to acquire land and construct new units or purchase and rehabilitate 
existing units. The tax-exempt bonds lower the interest rate paid by the developers. The 
developers in turn produce market rate and affordable rental housing for low and very 
low-income households by reducing rental rates to these individuals and families. 
Projects that receive an award of bond authority have the right to apply for non-

https://www.treasurer.ca.gov/ctcac


 
 

competitive 4 percent tax credits. 
 
The California Debt Limit Allocation Committee (CDLAC) administers the tax-exempt 
private activity bond program for California. Federal and state revenues are not utilized 
in this program. Bonds issued are purchased by the private sector and repayment is not 
an obligation of the state or of the federal government. The 2018 State Ceiling for 
qualified private activity bonds is $4,151,348,565. 
 
Bond authority for Rental Projects is awarded to three sub-pools:  
 

1. General Pool (Projects having more than 50 percent of total units designated as 
Restricted Rental Units);  

2. Mixed Income Pool (Projects having 50 percent or fewer of total units designated 
as Restricted Rental Units); and  

3. Rural Project Pool (Projects located in a rural area as defined by California 
Health and Safety Code Section 50199.21 but shall not include a Mixed Income 
Project). 

 
Developers who agree to set aside a portion of a financed project’s units for low or very- 
low income tenants are eligible for tax-exempt financing. In addition, Section 42 of the 
Internal Revenue Code provides tax credits to developers of qualifying properties. Tax-
exempt multifamily housing bonds can be combined with low income housing tax credits 
(LIHTC) if 50 percent or more of the project’s “eligible basis”, is financed with the 
proceeds of the bonds.  
 
The appellant proposes to request bond financing for the project meeting the “20-50” 
test which means that 20 percent or more of the units in the project would be occupied 
by tenants whose income is 50 percent or less of the area median gross income. They 
also propose to apply for tax credits. To accomplish this, they request City support. 
 
For the project to use bond financing and apply for tax credits, the City would need to 
commit to hold a Tax Equity and Fiscal Responsibility Act (TEFRA) public hearing. This 
is a requirement for the project to use tax-exempt funding in Morgan Hill to finance the 
project.  
 
A key factor to note is the City does not know if the project, as designed, meets the 
general qualifications and requirements to qualify for bond financing. The appellant 
states that providing the 20 percent very-low income units is contingent upon obtaining 
bond financing for the project. 
 
2. Project Phasing 
 
The appellant is requesting continuous, uninterrupted construction and occupancy of 
the Project. They are requesting one phase, the ability to pull building permits that 
would allow construction of all 389 units, including the 78 VLI units, which must be 
distributed throughout the Project in accordance with State bond financing 
requirements, and occupancy of the units sooner than the designated Fiscal Year. 

https://www.treasurer.ca.gov/ctcac


 
 

 
This proposal does not align with the Residential Development Control System (RDCS) 
program as currently adopted. Allotments are to be allocated each year with the goal of 
maintaining a steady rate of growth. Absent a defined phasing plan, this request could 
lead to a spike in development within the City. 
 
Specifically, Section 18.78.140 of the Morgan Hill Municipal Code, allows for the 
distribution of allotments to a single project over multiple years only upon making the 
following findings: 
 

a. The multi-year allotments will support a steady rate of growth and help to  
 avoid a sudden spike in construction of new housing 

 
i. The appellant is requesting to develop the project in one phase, 

with the ability to have building permits for the entire project issued 
at one time. As proposed, the required finding could not be made 
because the project development could lead to a sudden spike of 
development in the general area of Jarvis Drive and Butterfield 
Boulevard and could exceed the City’s RDCS annual allotment 
distribution of 215 per year. In addition, there are several other on-
going residential development projects that have received RDCS 
allotments that would contribute to the City’s residential growth.  

 
ii. For this finding to be met, the appellant would need to plan for 

paced construction of the units to align with a multi-year allotment 
schedule.  

 
iii. An early start of construction date is possible if the units are not 

completed and occupied until after the start of the fiscal year in 
which the allotments must be used. The construction schedule 
incorporated into the project development schedule shall ensure 
that dwelling units are not completed before the start of the fiscal 
year in which the allotments must be used. This would be 
consistent with the RDCS program. 

 
b. The multi-year allotments will help the City to plan for adequate public 

services and infrastructure to accommodate new development 
 

i. The City would benefit only if an appropriate phasing plan 
consistent with the RDCS program is provided. As proposed, the 
project is not a multi-year project. 

 
c. The City will benefit from requiring the applicant to compete only once to 

receive allotments for all project phases 
 

i. The City would benefit only if an appropriate phasing plan 
consistent with the RDCS program is provided and the 20 percent 



 
 

VLI public benefit commitment is upheld.  
 

d. An adequate number of allotments will remain in future years to 
accommodate a range of housing types to meet Morgan Hill's housing 
needs. 

 
i. The proposed multi-year distribution provided by the appellant is for 

four years. The City’s ordinance allows for a distribution for up to 
five years. The distribution proposed by the appellant also does not 
account for Measure C or Measure S on-going projects (Toll 
Brothers – Borello and Dunne-Young). In addition, as previously 
stated, the appellant is requesting to develop the project in one 
phase, with all building permits potentially being pulled at once and 
occupancy occurring as the project is completed.  

 
Table 1 below, is similar to the appellant’s proposal but includes set-aside 
allotments not included in the appellant’s distribution. 

 
Table 1: RDCS Building Allotment Multi-Year Projection w/ MWest contribution of 
20% VLI contribution  

Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Measure C 

Transitional 

(Borello Project) 

59 25 25 25 25 

On-Going 

(Dunne-Young) 

20 13 13 0 0 

Affordable (20%) N/A 39 39 39 39 

Cochrane-

MWest 

71 90 90 50 0 

MWest 20% VLI 0 39 39   

Downtown N/A 48 Uncertain Uncertain Uncertain 

Awarded 45 N/A N/A N/A N/A 

Total Proposed 

Commitment 

195 254 206 114 64 

Total Affordable  0 78 78 39 39 

Other Available 

for Future 

0 0 0 81 131 

 
This proposal does not appear to be a multi-year allotment request 
consistent with the RDCS program. The allotments proposed for 
FY2020/21 could potentially exceed the City’s annual allotment cap. In 
addition, the appellant is requesting to occupy prior to the designated 
fiscal year.  
 
Table 1, which uses the proposed allotment distribution by the appellant, 
only provides for 156 of the necessary 193 VLI units needed (78 in 



 
 

2020/21 and 78 in 2021/22) and would fall short of meeting the State 
requirement by 37 VLI units, leaving 0 allotments for other development 
categories until 2022. 

 
 To better illustrate the appellant’s proposal to provide a 20 percent VLI 

public benefit commitment within the project, and considering other 
housing commitments within the City, alternative housing distribution 
Tables consistent with the RDCS program have been provided for 
consideration. Per previous City Council directives, a maximum annual 
allotment of 195 has been assumed.  

 
Table 2: RDCS Building Allotment Multi-Year Projection w/ MWest contribution of 
20% VLI contribution  

Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Measure C 

Transitional 

(Borello Project) 

59 25 25 25 25 

On-Going 

(Dunne-Young) 

20 13 13 0 0 

Affordable (20%) N/A 39 39 39 39 

Cochrane-

MWest 

57 36 36 87 87 

MWest 20% VLI 14 9 9 22 22 

Downtown N/A 48 Uncertain Uncertain Uncertain 

Awarded 45 N/A N/A N/A N/A 

Total Proposed 

Commitment 

195 170 122 173 173 

Total Affordable  14 48 48 61 61 

Other Available 

for Future 

0 25 73 22 22 

 
Table 2 demonstrates a total of 208 allotments available between affordable set-asides 
and other available allotments (14 in FY 2019/20, 48 and 25 in FY 2020/21 and 48 and 
73 in 2021/22). To meet RHNA, 193 of the 208 available allotments need to be set 
aside for VLI projects, leaving 15 allotments for other development categories. 
 
Table 3: RDCS Building Allotment Multi-Year Projection w/ MWest contribution of 
20% VLI contribution (balanced over housing cycle) 

Set-Aside FY2019/20 FY2020/21 FY2021/22 FY2022/23 FY2023/24 

Measure C 

Transitional 

(Borello Project) 

59 25 25 25 25 

On-Going 

(Dunne-Young) 

20 13 13 0 0 

Affordable (20%) N/A 39 39 39 39 



 
 

Cochrane-

MWest 

57 26 29 94 95 

MWest 20% VLI 14 19 16 15 14 

Downtown N/A 48 Uncertain Uncertain Uncertain 

Awarded 45 N/A N/A N/A N/A 

Total Proposed 

Commitment 

195 170 122 173 173 

Total Affordable  14 58 55 54 53 

Other Available 

for Future 

0 25 73 22 22 

 
Table 3 demonstrates a total of 225 available allotments between affordable set-asides 
and other available allotments (14 in FY 2019/20, 58 and 25 in FY 2020/21 and 55 and 
73 in 2021/22). To meet RHNA, 193 of the 225 allotments need to be set aside for VLI 
projects, leaving 32 for other development categories. Also, Table 3 demonstrates 
affordable units being constructed into the next housing cycle, to help balance future 
performance.  

 
In Summary, the City must produce 193 VLI units in this housing cycle to meet our 
RHNA. 

 
3. Housing Accountability Act 
 
Under the Housing Accountability Act (Government Code § 65589.5), a local 
government may not reject or make infeasible affordable housing development projects 
that contribute to meeting the agency’s RHNA requirements unless the governing body 
makes specific findings that: 
 

a. The agency is in compliance with its RHNA requirement in all of the affordability 
categories proposed in the development. 
 

b. The development would have a specific adverse impact on public health and 
safety and the impact cannot be mitigated without making the project infeasible. 

 
c. The denial or conditions are required by state or federal law. 

 
d. The project is proposed on land zoned for agriculture and surrounded on at least 

two sides by agricultural uses. 
 

e. The proposed project is inconsistent with both the zoning and general plan 
designation for the project site. 

 
If DivcoWest can show that its project is affordable, and that it is contributing to the 
City’s deficiency in Very Low-Income units through its 20% VLI commitment, it would 
qualify for protection under the Housing Accountability Act. In that case, the City could 
not make the required findings to deny the project or condition the project in a way that 



 
 

renders it infeasible. 
 
In the supplemental letter, DivcoWest asserts that its financing is contingent on 
obtaining multi-year allotments, and that a requirement that the project compete for 
future allotments would render the project infeasible. DivcoWest would need to 
demonstrate that unlike other large developers with multi-phased projects, with 
significant up-front infrastructure development commitments such as Toll Brothers, City 
Ventures, KB Homes, Lyon Homes, Monterey Dynasty, Cal Atlantic, and Dividend 
Homes that their project is uniquely financed, making phasing consistent with Measure 
S impossible.  
 
To bridge the conflict between RDCS and the Housing Accountability Act, Council may 
consider granting the appeal, contingent upon negotiating a Development Agreement 
that 1) provides the requested allocations over a defined period of up to five years, 2) 
requires a construction schedule that will pace development over the term of the 
agreement, and 3) includes a guarantee that 20% of the units in the project will be 
restricted in the Very Low Income Category.  There may be additional conflicts with 
RDCS that would need to be resolved through negotiation of the Development 
Agreement. Those conflicts and the proposed solution would be brought back to 
Planning Commission and the Council as part of the approval process. 

 
4. Fiscal Impact 
 
Revenues collected into the Development Services Fund (206) are a function of the 
level of development activity in the City. This fund would be impacted by the award of a 
multi-year application. With the size of the project utilizing all or most of the City’s 
allocations, there would be no competition for allotments, or projects to diversify public 
improvement planning and construction related to new development projects. This will 
impact up to 45% of planning permit revenue and 80% of land development engineering 
revenue for FY 2018/19 and FY 2019/20, respectively, and would require a significant 
decrease in the current and long range planning programs (such as Monterey Rd. Block 
Level Master Planning Process, General Plan Annexation EIR, High Speed Rail liaison 
activities, and Downtown parking plan), as well as modifications of staff work schedules 
and consideration of temporary reductions in force. 
 
LINKS/ATTACHMENTS: 
1. DivcoWest SVI City Council Supplemental RDCS Appeal Letter 6.14.18v2 
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June 14, 2018 

 

 

 

VIA EMAIL (cityclerk@morganhill.ca.gov) 

 

Mayor Steve Tate, and 

Members of the Morgan Hill City Council 

17575 Peak Avenue 

Morgan Hill, CA  95037 

 

RE: DivcoWest SVI Supplemental Appeal Letter re: Request for RDCS Multi-Year Allotments for 

FY 2019 - 2023 

 

Honorable Mayor Tate and City Councilmembers: 

 

On behalf of DivcoWest Silicon Valley Investments (“Divco”), we respectfully submit the following 

supplemental information to our formal RDCS Appeal Letter dated June 4, 2018. We respectfully request 

that the City Council grant the proposed Project, known as Butterfield Village, a multi-year allotment for 

FYs 2019/20 through 2022/2023. Butterfield Village is a 22.8-acre, 389-unit multi-family apartment 

community located at the southeasterly quadrant of Monterey Road and Jarvis Drive.   

 

As noted in our June 4th letter, this is our 3rd time though the competition, and the Project received just 10 

allotments in the last two competitions despite receiving the 2nd highest score (181 points and 179 points, 

including 2 “Project Excellence Points”).  Divco is requesting 379 multi-year allotments over four (4) 

years to achieve Project buildout and is proposing to modify its affordable housing component to include 

20% (78) Very Low Income (“VLI”) inclusionary units as described in more detail below to help the City 

meet its Regional Housing Needs Assessment (“RHNA”) requirements. 

 

Butterfield Village is a Unique Project in Morgan Hill 

 

There are 4 primary factors that make Butterfield Village a unique project in Morgan Hill: 

 

1. Scale:  The Project is part of Divco’s larger 58-acre master plan that includes 550,000 SF of 

industrial space, a 3.2-acre public park (“Butterfield Park”), and the long-awaited extension of 

Sutter Road to Digital Drive.  

2. Housing Type:  The Project, a “resort-style” community, includes 389 MF units on 19.0 acres, 

consisting of 19, 3 story corridor buildings with stacked flats of 12 – 22 units each, and 10, 2/3 

story townhome-style buildings of 4 – 6 units each, as well as a Recreation and Leasing Center, 

adult swimming pool and children’s wading pool, fitness center, pocket parks, landscaping, 

public trails, surface parking, interior roads, and associated infrastructure. Butterfield Park, as 

well as the Sutter Extension, will be constructed concurrently with the apartments.  

3. Rental Housing:  The Project is 100% rental and would be one of the few apartment communities 

to be built in Morgan Hill in the past 30 years. Butterfield Village is the only rental project in this 

year’s competition.  

4. Measure C and Measure S: The Project was the only project required to compete under both 

Measure C and Measure S, which necessitated recalibrating the Project to maximize points under 

the new system. 
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Anticipated Development Schedule 

 

Unlike the many subdivisions the City has approved over the years, a project of this type and scale cannot 

be efficiently phased, which is why very few apartment communities have been built in Morgan Hill 

under the City’s Growth Control Ordinance.  

 

At this time, Divco anticipates we would rough grade the entire 58.0-acre site to prepare the Sutter Road 

Extension, 3.2-acre Butterfield Park and the apartments for construction. The Project also requires filling 

an existing 8-acre, 4 to 5-foot temporary retention basin on the site near Monterey Road and Jarvis 

Drive1.  Once the site is ready, we will begin constructing a portion of the new Main Street off Jarvis 

Drive and building out the Recreation and Leasing Center, swimming pool and other amenities, which 

need to be in place at the outset to successfully market and lease the project.  This initial work 

substantially front loads costs and makes it imperative that the project is completed in one continuous 

phase once it has begun to secure the financing necessary for the Project.  As we begin constructing the 

individual apartment buildings and associated infrastructure and parking, we will move as quickly around 

the site as possible to finish the units, Sutter Extension and Butterfield Park. The entire construction 

process is anticipated to take about 26 to 30 months, with approximately 3 to 5 months of initial site 

preparation and the remainder for vertical construction. The schedule anticipates a rolling occupancy of 

units as each building is completed; total lease-up of units is anticipated to take about 20 months. 

 

The Project Requires A Multi-Year Allotment Award to be Feasible 

 

Given how apartment communities of this scale are financed and constructed, the project is simply not 

feasible without the certainty of a full multi-year allotment and knowing that the project can proceed in 

one continuous phase once the first building permits are issued. The construction and lease-up of units is 

required as quickly as possible to provide for a return of investment capital and to amortize debt, which 

often doesn’t occur until the project is completed, fully leased, and rents are stabilized. Starting and 

stopping or intentionally slowing the pace of construction or occupancy would add millions of dollars to 

the overall project cost and expose the Project (and City) to significant risks that would render it 

unfinanceable.  Neither investors nor lenders will provide capital or debt without assurances that building 

can proceed continuously and expeditiously to full completion and occupancy. Moreover, purposefully 

dragging out the construction period will only prolong the disturbance to neighbors and the perception of 

persistent construction activity. 

 

Butterfield Village Will Help the City Meet its RHNA Obligations 

 

Based on recent communications with Rebecca Garcia, the City’s Housing Manager, we understand that 

Morgan Hill needs to issue building permits for 193 VLI Units (50% AMI) by the end of the current 

Housing Element Cycle (December 31, 2022) to meet the City’s RHNA requirements in compliance with 

State law. In addition, the City may be short up to 128 moderate income units (120% AMI).  Based on 

2018 HCD income limits and rents for Santa Clara County, and Divco’s projected rents, we believe a 

significant portion of the Project would qualify as moderate income.  

 

Since learning of Morgan Hill’s RHNA compliance needs a few weeks ago, Divco has been working to 

see how we might be able to reposition the Project to help the City make significant progress towards its 

RHNA obligations. Under State and Federal law, tax exempt bonds and low-income housing tax credits 

are available to qualifying rental projects that set aside 20% of units for households earning 50% of 

median income (“20-50” financing).  In lieu of our current proposal of providing 8% Low Income units 

(80% AMI), Divco is willing to set aside 20% of the total 389 unit project (78 units) for VLI households 

earning 50% AMI.  To accomplish this, Divco will need the following:   

                                                 
1 The 8-acre temporary retention area was created by the City to provide overflow for the existing 9-acre detention 

basin. Now that the City has completed the Butterfield Channel improvements, the overflow basin is no longer 

needed. 
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(1) The City’s commitment to cooperate with Divco to apply for and secure the “20-50” bond 

financing. 

(2) The Project qualifying for Federal and State “20-50” bond financing and tax credits. Given the 

nature of the Project and its location, the Project would be in an excellent position to qualify. 

(3) The City’s commitment to allow Divco to proceed immediately with Design Review and all 

other entitlements, to secure building permits for all 389 units, to construct the project in one 

continuous phase, and to occupy the units when completed.  Depending on the financing 

requirements, the building permits may all need to be pulled at one time or may be broken down 

by building for the vertical construction. 

 

Requested Multi-Year Allotment Distribution 

 

Based on the anticipated Development Schedule outlined above, we respectfully request that the City 

Council grant the Multi-Year Allotment Distribution shown on Exhibit A (attached), and allow for the 

continuous, uninterrupted construction and occupancy of the Project. (We have tried to balance interests 

in our proposed distribution of the allocations but acknowledge that the City Council may propose an 

alternative that achieves the same goal.) Ultimately, we need to be able to pull building permits for all 389 

units, including the 78 VLI units, which must be distributed throughout the Project in accordance with 

State bond financing requirements. Note that under our proposal, the proposed allotment distribution 

assumes that the Project’s VLI units will count towards the City’s annual 20% affordable set-aside. 

Depending upon the pace of entitlements and construction, and upon how the City Council decides to 

award the allotments, allotted units may be ready for construction and occupancy sooner than the 

designated Fiscal Year.  

 

We hope this proposal further demonstrates Divco’s commitment to finding creative solutions that benefit 

the City and allow for the Project to move forward. We have worked hard over the past four years to 

create a vision for the site that addresses some of the City’s highest needs and priorities. We are proud of 

the Project and believe Butterfield Village offers Morgan Hill a unique opportunity to gain high quality 

rental housing within walking/biking distance of the City’s core job center and the Downtown, to 

jumpstart key infrastructure necessary to catalyze development of the industrial land, to gain a new public 

park with amenities accessible to existing residents and Morgan Hill Ranch businesses, and to make 

significant progress towards meeting the City’s RHNA obligations for Very Low-Income households.  

 

Thank you for your consideration and the opportunity to provide these comments. 

 

Very Truly Yours, 

 

 

 

Kerry M. Williams, Project Director 

MWest PropCo XXIII LLC 

 

cc:   Christina Turner, City Manager 

Leslie Little, Asst. City Manager, Community Development Agency 

Don Larkin, City Attorney 

Rebecca Garcia, Housing Manager 

Jennifer Carmen, Community Development Director 

Gina Paolini, Interim Principal Planner 

Ryan McDaniel, Vice President, DivcoWest SVI 

Tamsen Plume, Partner, Holland & Knight LLP 

Jennifer Hernandez, Partner, Holland & Knight LLP 



 EXHIBIT A

FY 19/20 FY 20/21 FY 21/22 FY 22/23 FY 23/24 TOTAL

On-Going  

MC/MS Transitional 59       

East Dunne-Young 20 13 13  46

Cochrane-MWest 71 90 90 50 301

Diana-Hanalei 23   

MH Devco 22    

VLI Affordable (MWest) 39 39   78
Set-aside for VLI units 

needed to meet RHNA n/a 40 40 35  115

Downtown       DOWNTOWN ALLOTMENTS DO NOT APPLY TO CAP 

SUBTOTAL 195 182 182 85 0

AVAILABLE 0 33 33 110 195

TOTAL 195 215 215 195 195  

       Total Butterfield Village 379

                                Total VLI 193

 

  The project received 10 allotments in the 2016/2017 competition. This brings the total to 389.

                        BUTTERFIELD VILLAGE MULTI-YEAR DISTRIBUTION

  Assumes that the City maximizes the number of allotments in FY 20/21 and 21/22, and 

then returns to 195 thereafter.

** Depending upon the pace of entitlements and construction, allotted units may be ready 

for occupancy sooner than the designated Fiscal Year.
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DEVELOPMENT PROCESS CONSULTANTS 
 
 
 

Jun 20, 2018 
 
Morgan Hill City Council 
17575 Peak Avenue 
Morgan Hill,  CA  95037 
 
 
RE: Divco Appeal.   
 
Dear Council Members, 

 
 
Unfortunately I am unable to attend his evenings public hearing.    
 
I have reviewed the Divco request to appeal the planning Commission’s 
recommendation to grant a single year of 71 units.    I have reviewed the letter filed 
by the applicant on June 14th requesting to secure building permits for all 389 units 
at one time based on information that was not specified in their 2017 RDCS 
narrative.   Accepting such “New information” has never been allowed in any 
competition since my involvement in the process every year since 1984.  Accepting 
new information is unfair to the other applicants and unjust.   
 
There has always been a tight working relationship in this process between the 
members of the development community and City staff to award projects in phases 
which provides housing diversity throughout the city as well as within each project.   
Granting such a large amount of allocation to one project and holding off other 
developments was never the intent of the RDCS process.  Also granting a high 
number of allocations to single housing type will set precedence that such a practice 
will be allowed or expected in future RDCS competitions.    
 
This project retains a product that can be phased since it retains multiple buildings. 
This is not uncommon as many large phased developments exceeding 5 years have 
successfully recompeted numerous times for additional allocations to complete their 
project.   If the project wishes to provide commitments not specifically noted as such 
in their application, they should be included and scored accordingly in the upcoming 
Measure S competition.  
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I support the Planning Commission and Staff’s recommendation.    
 
 
 
Vincent R. Burgos 
 
 
DEVELOPMENT PROCESS CONSULTANTS 
 
 
DpC 
Development Process Consultants 
 
220 Live Oak Drive 
Danville, CA.   94506 
 
 



From: Orville T. Power <op@manainv.com>  
Sent: Wednesday, June 20, 2018 1:55 PM 
To: Gina Paolini <Gina.Paolini@morganhill.ca.gov> 
Cc: 'smurray@interorealestate.com' <smurray@interorealestate.com> 
Subject: RDCS2017-0015 Diana-Hanalei Appeal Position 
 
Hi Gina – Sorry for the last minute email. I was reading the staff report for tonight’s RDCS appeal and 
have some concern. As the member representing the RDCS 2017-0015 Diana Hanalei application, I 
wanted to make it clear that we do not have interest in sharing our allocations with any other 
application, including the Monterey/Central ECA project. The current ownership of Diana Hanalei 
(Cuneo Family 1999 Trust/Cuneo Family 1997 Trust/Grossweiler Family Trust) does not economic 
interest in any other application (including Monterey/Central ECA) and Scott Murray has a conflict of 
Interest. Though I will not be attending the hearing tonight, I wanted to inform you of our position in 
advance. 
 
Please confirm receipt. 
 
Kind Regards, 
 
Orville T. Power | Managing Partner 
MANA INVESTMENTS, INC. 
c. 619.876.6132 
e. op@manainv.com 
 
5927 Balfour Ct., Suite 208 
Carlsbad, CA 92008 
www.manainv.com 
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From: Gina Paolini <Gina.Paolini@morganhill.ca.gov> 
Date: June 20, 2018 at 5:02:27 PM PDT 
To: Christina Turner <Christina.Turner@morganhill.ca.gov>, Leslie Little 
<Leslie.Little@morganhill.ca.gov>, Jennifer Carman <Jennifer.Carman@morganhill.ca.gov> 
Cc: Donald Larkin <Donald.Larkin@morganhill.ca.gov> 
Subject: RE: Questions re: Agenda item #15 /MWEST project  

1. How is a project defined as ‘affordable’? The proposed 20% of the 
units for VLI and other units for moderate income (by design). There 
are three levels of affordability, moderate, low and very low all based 
around percentages of AMI. For Santa Clara County the AMI is 
$125,200. 

 
2. Did the appellant (MWEST) commit to having the VLI units deed-

restricted? If not, would they have to do so and would they be willing 
to do so? For the bond financing and tax credits, the units would be 
restricted. In addition, the City would require the units to be deed 
restricted as part of the RDCS public benefit commitment. 
 

3. How would the city be able to control that these 20% units would 
remain VLI? How would the city ensure compliance (e.g ensuring that 
the units would get rented to qualifying parties only)? The units would 
be monitored by the City’s Housing Division. As part of the Below 
Market Rate unit program, the City would certify the units annually to 
guarantee each unit is being rented to qualifying income tenants. 
 

4. Could these VLI units get sold at some point? This project is being 
developed as a rental project but there are laws in place that would 
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allow the project to be apply for a condominium conversion following 
stated requirements; however the income levels would still hold.  
 

5. What if MWEST/Divco were to sell the property? Would the 
requirements for VLI remain in place? The public benefit 
commitments remain with the RDCS allotments and the DA would 
have set assignment provisions that regulate what transfers to other 
owners. The VLI would remain. 
 

6. How will it get determined that this project qualifies for this special 
financing (as they propose it)? What, if that were to fall through? The 
project must apply for the bond financing and pass the ”20-50” test, 
along with the general qualifications and requirements which is 
administered by the California Debt Limit Allocation Committee 
(CDLAC). An issue for tonight’s discussion is the applicant states that 
providing the 20% within the project is contingent on the bond 
financing. If a multi-year request were to be granted, the 20% should 
be provided regardless of the financing mechanism. The DA would 
have to account for a scenario if financing were to fall through. 
 

7. Would an appeal approval set a precedent for other projects? The 
appeal and award of a multi-year request, in the form proposed would 
impact other developers and could set a precedent for the future. 
 

8. Would an appeal approval possibly cause issues with other 
developers that might get impacted during future years? Market rate 
projects would be unable to move forward and would be impacted by 
this appeal.  
 

9. What do resident growth projections look like over the next 5 years 
per the different scenarios? How would we ensure a paced growth 
and measure against a paced growth?  
 
We have been preparing information for our discussion on RDCS 
available allotments for the next RDCS cycle and this may help: 
 

According to the California State Department of Finance, the 
estimated population of the City of Morgan Hill, as of January 1, 
2018, was 44,513 and the average number of persons per household 
(PPH) was determined to be 3.15.  
 



If all the awarded Measure C and A allotments were to commence 
and build by June 30, 2019, the estimated population would be 
approximately 48,047 determined as follows: 
 

Measure C Allotments:  983 (# allotments - # units finaled) 
Measure A Allotments:  139 (# allotments - # units finaled) 

1,122  
Adjusted population: 1,122 units x 3.15 PPH = 3,534 + 44,513 = 
48,047 population 

 
If you subtract the adjusted population (48,047) from the population 

cap (58,200) you get 10,153. 
 

Divide 10,153 persons by 3.15 PPH to get 3,223 units. 
 

3,223 units / 15 years (2020 to 2035) = 215 units/year. 
 

Based on this information, the City would not exceed the population 
cap with an award of less 215 allotments. Where the population cap 
may become a concern is when an affordable project cannot be 
processed within the RDCS program because allotments are not 
available. 

 
10. For table 2 and 3: How many allotments / year would be given out? 

I’m counting more than 195. Need to better understand that. Tables 2 
and 3 are limited to 195 allotments. We will go through this during the 
presentation tonight. 

 
 
Gina Paolini 
Interim Principal Planner 
CITY OF MORGAN HILL 
17575 Peak Avenue 
Morgan Hill, CA 95037 
(P)408-778-6480  (D)408-310-4676  
Gina.Paolini@morganhill.ca.gov 
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From: Christina Turner  
Sent: Wednesday, June 20, 2018 4:13 PM 
To: Leslie Little <Leslie.Little@morganhill.ca.gov>; Jennifer Carman 
<Jennifer.Carman@morganhill.ca.gov>; Gina Paolini <Gina.Paolini@morganhill.ca.gov> 
Cc: Donald Larkin <Donald.Larkin@morganhill.ca.gov> 
Subject: Fwd: Questions re: Agenda item #15 /MWEST project  
 
Please see below and draft responses. Thank you! 

Begin forwarded message: 

From: Rene Spring <Rene.Spring@morganhill.ca.gov> 
Date: June 20, 2018 at 3:47:13 PM PDT 
To: Christina Turner <Christina.Turner@morganhill.ca.gov> 
Subject: Questions re: Agenda item #15 /MWEST project  

Re: Agenda topic #15 - supplemental information/ Mwest 
 
Christina,  
 
Some questions: 
 
1. How is a project defined as ‘affordable’?  
2. Did the appellant (MWEST) commit to having the VLI units deed-restricted? If not, would they have to 
do so and would they be willing to do so?  
3. How would the city be able to control that these 20% units would remain VLI? How would the city 
ensure compliance (e.g ensuring that the units would get rented to qualifying parties only)? 
4. Could these VLI units get sold at some point?  
5. What if MWEST/Divco were to sell the property? Would the requirements for VLI remain in place?  
6. How will it get determined that this project qualifies for this special financing (as they propose it)? 
What, if that were to fall through?  
7. Would an appeal approval set a precedent for other projects?  
8. Would an appeal approval possibly cause issues with other developers that might get impacted during 
future years? 
9. What do resident growth projections look like over the next 5 years per the different scenarios? How 
would we ensure a paced growth and measure against a paced growth?  
10. For table 2 and 3: How many allotments / year would be given out? I’m counting more than 195. 
Need to better understand that. 
 
Likely more questions to come tonight. Sending this in in case you have time to prep answers. 
 
Rene 
 
Sent from my iPad 
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June Developmental Asset

Asset #15

Positive Peer Influence

Young person’s best friends 

model responsible behavior.



• Important to choose friends wisely

• Feel safe with each other

• Trust in every situation

Tips on this asset

1



• Model responsible behavior with other youth

• Make others feel welcome

• Build bonds with each other

How this relates to YAC?

2



June Complementary Asset 

Asset #35

Resistance Skills

Young person can resist 

negative peer pressure and 

dangerous situations.



• Ensure your safety and safety of others

• Lead to more responsible choices

• Set a good example for others to follow

Why this is important?

4



5

What advice would you give a 

teen who feels peer pressured?
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