CITY OF MORGAN HILL
Regular Meeting Agenda

Planning Commission

JOSEPH MUELLER - CHAIR
WAYNE TANDA - VICE-CHAIR
LIAM DOWNEY - PLANNING COMMISSIONER
MOHAMMAD HABIB - PLANNING COMMISSIONER
PAUL LAKE - PLANNING COMMISSIONER
MALISHA KUMAR - PLANNING COMMISSIONER
JAMES WILSON PLANNING COMMISSIONER

Tuesday, January 24, 2023 7:00 PM

Council Chamber Building
17555 Peak Avenue, Morgan Hill, CA 95037

Morgan Hill Planning Commission meetings are held in person with the option for the public to
attend by teleconference/video conference. Information on how the public may observe and
participate in the meeting is located below.

MEETING GUIDELINES AND PUBLIC COMMENT
Planning Commission meetings will be live-streamed on Channel 17, on the City’s website, and
on the City’s Facebook page.

Those members of the community that would like to participate in the meetings remotely may
do so by joining the virtual meeting at: https://bit.ly/PlanningCommissionMtg or by calling:
(669) 900-9128, then enter the webinar ID#: 862 0324 6251#. Public comment may be provided
in the following ways:

e Provide public comment in-person

e Join the Planning Commission meeting virtually via the link above. When public
comment is opened, raise your virtual hand and be called upon to speak for up to 3
minutes (YOU MUST BE RUNNING THE MOST CURRENT VERSION OF ZOOM TO BE
UNMUTED)

e Join virtually by calling the number above, dial *9 to raise your hand, and be called upon
to speak for up to 3 minutes

e Send public comments in writing to the Minutes Clerk at
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pcpubliccomment@morganhill.ca.gov

* Please note that comments made on Facebook are not considered public comment.

CALL TO ORDER

ROLL CALL ATTENDANCE

DECLARATION Of POSTING
Pursuant to Government Code Section 54954 .2

PLEDGE OF ALLEGIANCE

PUBLIC COMMENT

Members of the public are entitled to address the Planning Commission concerning any
item within the Morgan Hill Planning Commission’s subject matter jurisdiction. Public
comments are limited to no more than three minutes. Except for certain specific
exceptions, the Commission is prohibited from discussing or taking action on any item
not appearing on the posted agenda. (See additional noticing at the end of this agenda)

ORDERS OF THE DAY

PUBLIC HEARINGS
None

OTHER BUSINESS

1. 2022 Legislative Update

Recommendation:
Receive Presentation

DIRECTOR'S REPORT/ANNOUNCEMENTS

ADJOURNMENT

NOTICE

Any documents produced by the City and distributed to the majority of the Planning Commission less than
72 hours prior to an open meeting, will be made available for public inspection at the front counter at City
Hall located at 17575 Peak Avenue, Morgan Hill, CA, 95037 and at the Morgan Hill Public Library located

January 24, 2023
2

Page 2 of 48


mailto:pcpubliccomment@morganhill.ca.gov

at 660 West Main Avenue, Morgan Hill, California, 95037 during normal business hours. (Pursuant to
Government Code 54957.5)

PUBLIC COMMENT

Members of the Public are entitled to directly address the Planning Commission concerning any item that
is described in the notice of this meeting, before or during consideration of that item. If you wish to
address the Planning Commission on any issue that is on this agenda, please complete a speaker
request card located in the foyer of the Council Chambers and deliver it to the Minutes Clerk prior to
discussion of the item. You are not required to give your name on the speaker card in order to speak to
the Planning Commission, but it is very helpful. When you are called, proceed to the podium and the
Chair will recognize you. If you wish to address the Planning Commission on any other item of interest to
the public, you may do so during the public comment portion of the meeting following the same procedure
described above. Please limit your comments to three (3) minutes or less.

Please submit written correspondence to the Minutes Clerk, who will distribute correspondence to the
Planning Commission.

Persons interested in proposing an item for the Planning Commission agenda should contact a member
of the Commission who may plan an item on the agenda for a future Commission meeting. Should your
comments require Planning’s action, your request may be placed on the next appropriate agenda.
Planning Commission discussion or action may not be taken until your item appears on an agenda. This
procedure is in compliance with the California Public Meeting Law (Brown Act) Government Code
§54950.

City Council Policies and Procedures (CP 03-01) outlines the procedure for the conduct of public
hearings. Notice is given, pursuant to Government Code Section 65009, that any challenge of Public
Hearing Agenda items in court, may be limited to raising only those issues raised by you or on your behalf
at the Public Hearing described in this notice, or in written correspondence delivered to the Commission
at, or prior to the Public Hearing on these matters.

The time within which judicial review must be sought of the action by the Commission, which acted upon
any matter appearing on this agenda is governed by the provisions of Section 1094.6 of the California
Code of Civil Procedure.

For a copy of Commission Policies and Procedures CP 97-01, please contact the City Clerk’s office (408)
779-7259, (408) 779-3117 (fax) or by email cityclerk@morganhill.ca.gov.

AMERICANS WITH DISABILITIES ACT (ADA)

In compliance with the Americans with Disabilities Act, if you are a disabled person and you need a
disability-related modification or accommodation to participate in this meeting, please contact the City
Clerk's Office at (408)779-7259, (408)779-3117 (fax) or by email cityclerk@morganhill.ca.gov. Requests
must be made as early as possible and at least two-full business days before the start of the meeting.
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CITY OF MORGAN HILL

2022 Legislative Update —
Housing and Development

January 25, 023 48



AB2011 & SB 6 — 7z
Residential Development in
Commercial Zones

CITY OF MORGAN HILL

Goes into effect July 1, 2023

AB 2011 and SB 6 permit residential development on sites
currently zoned and designated for commercial or retail uses

AB 2011 creates a CEQA-exempt, ministerial approval
process for multifamily housing developments on sites within
a zone where office, retail or parking are the principally
permitted use

Uses different qualifying criteria based on affordability and
rental/owner projects

Local inclusionary requirements prevalil if greater affordability
required



AB2011 & SB 6 — W,
Residential Development in
Commercial Zones

 SB 6 may be either a 100-percent residential project or a
mixed-use project where at least 50 percent is dedicated to
residential uses

* Does not create a new process

 If the project meets all requirements (except the non-
compliance with zoning prohibiting residential use), then it
may invoke SB 35 and the Housing Accountability Act

« Subject to CEQA but not required to be affordable




AB 2097 — Parking Requirements /.

CITY OF MORGA LL

* Does not allow parking to be required or enforced on any
development project located within one-half mile of a major
transit stop

« "Major transit stops" include rail or bus rapid transit
stations, ferry terminals served by either a bus or rail transit
service, intersections of two or more bus routes with
frequent service during peak commute periods and those
major transit stops included in an applicable regional
transportation plan

« For Morgan Hill, the Caltrain Station qualifies as a major
transit stop. Bus service in Morgan Hill does not currently
meet the criteria to qualify




AB 2097 — Parking Requirements /.

CITY OF MORGA LL

« A City may require parking if it can make certain findings
within 30 days of receipt of a complete application

* Findings would have to find “substantially negative impact”
on the ability to meet low or very low RHNA, special
housing needs of elderly or disabled, or existing residential
or commercial parking within 72 mile

e “Substantially negative impact” is currently undefined and
would likely be challenged

* Housing development projects with 20 percent affordable
units or with fewer than 20 housing units could not be
required to provide parking (except for disabled persons
and electric vehicles) even if those findings were made




AB2234 — Post Entitlement 7
Phase Permits

* Applies to nondiscretionary permits needs to commence
construction of a project that is at least 2/3 residential

* Includes building, demolition, and minor or standard
excavation or grading and offsite improvement permits

 City allowed to create ordinance defining what is
considered engineering related minor or standard post
entitlement permit

* Must determine if application is complete within 15
business days of receipt and provide written notice

* Does not include permits required by Coastal
Commission, special districts, or utility not owned and
operated by local agency




AB2234 — Post Entitlement 7
Phase Permits

* If no notice provided within 15 business days, application
deemed complete

 If incomplete notice provided, must include list of
iIncomplete items and how to make them complete

* Review complete application in:
* 30 business days (less than 25 units)
* 60 business days (more than 25 units)
* Within timeframe must either:

« Return with full written set of comments with request for
revisions; or

« Approve the application




AB2234 — Post Entitlement
Phase Permits

« Allowed additional review time if written findings based
on substantial evidence that specific adverse impact
on objective, identified, written public health and safety
standards

@]
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« Appeals may be filed if incomplete, noncompliant or
denial decision — timelines apply for City response

» Failure to meet the timelines under the law is
considered a disapproval of the housing project under
the Housing Accountability Act and may result in legal
consequences for the jurisdiction




AB2234 - Post Entitlement A
Phase Permits

» Post the following on City website by January 1, 2024
 List of all application information

 Example of complete, approved application

« Example of complete sets of permits for at least five types
of projects

* Create website with application, completion and retrieval
of permits capability



SB1214 - Architectural Plan 7z

ILL

CITY OF MORGAN

Requirements

Restricts the posting of drawings with copyrighted
information in manner that facilitates copying without
permission from design professional or copyright holder

Allows applicants to provide massing studies rather than
plans and elevations for public information purposes

Permitted to make available for internal office review,
distribute copies to members of legislative body or planning
agency, and display on internet and in person only during
public hearing

Evaluating options to maintain existing levels of public
information availability



AB2668 - SB 35 Clean-Up 7

ILL

CITY OF MORGAN

Clarifies SB 35 projects are not subject to Conditional Use
Permit or any other nonlegislative discretionary approval

Includes permits such as design review, site review, tree
permitting, variances

Requires calculation of required affordable units on base
density only — not excluding any density bonus

Prohibits local agencies from determining that a
development is in conflict with objective planning standards
where application materials are missing, so long as the
application "contains substantial evidence that would allow a
reasonable person to conclude that the development is
consistent with objective planning standards."

Must provide project proponent with written explanation of
which objective standards project conflicts with and why



Accessory Dwelling Units o

CITY OF MORGA LL

AB 2221 and SB 897 make substantial changes in the
development standards applicable to accessory dwelling units
(ADUs) and subject local agencies to additional processing
requirements. City zoning ordinance was adopted making
development standard changes in December 2022

ADUs can be developed in detached garages

Two detached ADUs may be planned for a proposed multifamily
building, as well as an existing building

Allows increased height limits - Between 16 to 25 feet
depending on location of ADU

Front yard setback requirements may not limit an attached or
detached ADU to less than 800 sq. ft. in size



Accessory Dwelling Units o

CITY OF MORGA LL

* May reinstate owner-occupancy requirements for properties
with ADUs beginning January 1, 2025 (AB 2221)

* The construction of an ADU will not trigger a requirement to
install fire sprinklers in existing primary dwellings

* A permit to legalize an unpermitted ADU constructed prior to
January 1, 2018, cannot be denied unless the building is
deemed substandard or correcting violations necessary to
protect health and safety

A complete ADU or JADU application must be approved or
denied within 60 days of receipt unless associated with a
proposed single-family home or multifamily building




Accessory Dwelling Units o

CITY OF MORGAN HILL

* No separate zoning clearance or zoning review can be
required

 |f the permitting agency denies an application, it must provide
written comments itemizing the reasons for denial and
describe how to remedy the application

* Require concurrent review of demolition and ADU permits
when a detached garage will be demolished and replaced by
an ADU



AB2334 - Density Bonus ;.

ILL

CITY OF MORGAN

* 100% Affordable Projects entitled to unlimited density if
located in “very low vehicle traffic area”

* “Very low venhicle traffic area” means vehicle miles/capita
less than 85% of either regional or city miles traveled/capita

* Redefines “Maximum allowable residential density," or "base
density," is redefined as the “maximum number of units
allowed under the zoning ordinance, specific plan, or land
use element of the general plan”

* [f the density allowed in the zoning ordinance is
“inconsistent” with the density allowed in the general or
specific plan, “the greater shall prevail”




AB682 - Density Bonus — .
Shared Housing

» Density bonus law can be applied to this type of housing (i.e.
co-housing)

* Defined as “a residential or mixed-use structure, with five or
more shared housing units and one or more common kitchens
and dining areas designed for permanent residents of more
than 30 days by tenants”

* If includes other types of units, cannot be more than 25% of
floor area of the building

* Includes 100 percent shared housing and can have
ground floor commercial space



AB1551 — Commercial Density /7
Bonus

* Provides an opportunity for a development bonus for
commercial developments that have entered into an agreement
to partner with a housing developer

 Agreement between the developers and the development
bonus must be approved by the city or county

 If the affordable units are not constructed in accordance with
the timelines in the agreement, the city or county may withhold
certificates of occupancy for the commercial development

 In effect until January 1, 2028



AB2339 Housing Element — 7

ILL

CITY OF MORGAN

Emergency Shelters

* Must be allowed in residential zones or nonresidential
zones that allows residential uses

 Cannot situate in industrial zones or other zones without
residential uses

 |f site zoned mixed-use, must identify amenities and
services for people experiencing homelessness

e Does not apply in Morgan Hill - Requirements apply if first
Housing Element draft submitted to HCD after January 31,
2023




Housing Element - Annual W,
Progress Reports

* Four separate laws make new changes to the annual
reporting requirements further increasing the complexity for
housing element annual progress reports

* Reports must now also include:
» Ministerial vs. discretionary process (AB 1743)

* Progress in meeting extremely low-income household
needs (AB 2094)

» Detailed information about AB 2011 projects

* Total number of new housing units (AB2653)

* Total number of demolished housing units (AB 2653)
 Data from all density bonus projects (AB 2653)




HOUSING

DISCLAIMER: This document is intended solely as a technical overview of the provisions of AB 2011 (2022) and SB 6 (2022).
It is not intended to serve as legal advice regarding any jurisdiction's specific policies or any proposed housing
development project. Local staff should consult with their city attorney or county counsel when adopting an ordinance to
implement the provisions of AB 2011 and/or SB 6 or when determining the applicability of these provisions to any
proposed housing development project in their jurisdiction.

Overview of AB 2011 and SB 6

Introduction

AB 2011 and SB 6 are intended to permit residential development on sites currently zoned and designated for
commercial or retail uses. Both bills were signed into law by Governor Gavin Newsom on September 29, 2022, and will
go into effect on July 1, 2023.

AB 2011 creates a CEQA-exempt, ministerial approval process for multifamily housing developments on sites within a
zone where office, retail or parking are the principally permitted use. The law provides for slightly different qualifying
criteria (1) for 100-percent affordable projects and (2) for mixed-income projects located "commercial corridors." AB
2011 projects must pay prevailing wages to construction workers, among other labor standards.

SB 6, on the other hand, does not create any new approval process. Rather, the legislation provides that projects
meeting SB 6 criteria may invoke SB 35 and the Housing Accountability Act. A project proposed under SB 6 may be either
a 100-percent residential project or a mixed-use project where at least 50 percent of the square footage is dedicated to
residential uses. SB 6 are not exempt from CEQA but need not provide any affordable housing. SB 6 projects are
required to pay prevailing wages and utilize a "skilled and trained workforce." The provisions of both laws are applicable
to local jurisdictions without an implementing ordinance, although such an ordinance is exempt from CEQA.

The charts on the following pages present a summary of key details.

1
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Q Association of Bay Area Governments

Technical Assistance

Regional Housing Technical Assistance Program e nana

Senate Bill 6 vs. Assembly Bill 2011 (2022)

APPLICABLE ZONES
AB 2011 AB 2011 SB 6 Proiects
Mixed-income Housing Projects 100% Affordable Housing Projects )
e Zone where office, retail, or parking e Zone where office, retail, or parking e Zone where office, retail, or parking
are principally permitted use' are principally permitted use are principally permitted use

e Project site abuts a commercial
corridor and has frontage along the
commercial corridor of minimum of
50 feet

EFFECTIVE DATE

All AB 2011 Projects SB 6 Projects

July 1, 2023 July 1, 2023
APPROVAL PROCESS
All AB 2011 Projects SB 6 Projects
e Creates new ministerial process for qualifying projects e Does not create any new approval
o For projects with 150 units or less!, must be processed in 90 days process
o For projects with more than 150 units, must be processed in 180 days e |[f the project meets all requirements
e Jurisdiction must identify any inconsistencies with qualifying criteria within (except non-compliance with zoning
prescribed timelines, otherwise development is deemed to be in compliance prohibiting residential use), then it
o For projects with 150 units or fewer, must be informed within 60 days of may invoke SB 35" and the Housing
application submission Accountability Act
o For projects more than 150 units, must be informed within 90 days of e Jurisdictions may adopt an
application submission implementing ordinance (CEQA-
e May perform design review, but limited to objective standards only and within the exempt)

following timelines:

o For projects with 150 units or fewer, within 90 days of submission

o For projects with more than 150 units, within 180 days of submission
e Jurisdictions may adopt an implementing ordinance (CEQA-exempt)

CEQA & COASTAL ACT APPLICABILITY

AB 2011 AB 2011 .
. . . . . . SB 6 Projects
Mixed-income Housing Projects 100% Affordable Housing Projects
e Exempt from CEQA e Exempt from CEQA e Not exempt from CEQA
o Not permitted in coastal zones so e Coastal Act may apply e Coastal Act may apply

Coastal Act would not apply
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Regional Housing Technical Assistance Program

SITE AND PROJECT CRITERIA

All AB 2011 Projects SB 6 Projects

Must propose a multifamily housing development project”

Within an urbanized area or urban cluster (designated by US Census Bureau)

At least 75 percent of the site adjoins" parcels developed with urban uses

Not on or adjoined to a site where more than one-third dedicated to industrial

usesi

Satisfies SB 35 environmental criteria found in Gov. Code Section 65913.4(a)(6)(B)-

(K)

Cannot be on a property that contains one to four dwelling units

For sites within a neighborhood plan area'ii, there is either:

o (AsoflJanuary 1, 2022) An applicable neighborhood plan that permits
multifamily housing development on the site; OR

o (Asof January 1, 2024) An applicable neighborhood plan that permits
multifamily housing on the site, the notice of preparation for the neighborhood
plan was issued before January 1, 2022, the neighborhood plan was adopted
between January 1, 2022 and January 1, 2024, and the environmental review
for the neighborhood plan was completed before January 1, 2024.

Where the site is vacant, the site satisfies both of the following:

o It does not contain any tribal resources that could be affected by the
development, and the effects of which cannot be mitigated pursuant to Public
Resources Code Section 21080.3.2

o Itis not located in a very high fire severity zone

Cannot be located on a site governed by the Mobilehome Residency Law, the

Recreational Vehicle Occupancy Law, the Mobilehome Parks Act, or the Special

Occupancy Parks Act

Housing cannot be located within 500 feet of a freeway™

Housing cannot be within 3,200 feet of an oil or natural gas extraction or refinery

Development proponent has completed a Phase | environmental assessment and

mitigated any health hazards to a level of insignificance

Notice to commercial tenants and relocation assistance to certain qualifying

independently-owned commercial tenants is required

ADDITIONAL CRITERIA FOR MIXED INCOME PROJECTS ONLY:

o The site is 20 acres or less

o The development would not require the demolition of:

= Housing subject to recorded covenant, ordinance or law that restricts
rents to levels affordable to moderate, low or very low income households

= Housing subject to rent price control

= Housing occupied by tenants in the last 10 years, excluding manager's
units

o The development would not require the demolition of a historic structure

o A prior residential use was not demolished on the site in the last 10 years

The site cannot be one zoned for housing, unless zoned for multifamily residential

use (e.g., the site cannot be one zoned for single-family residential development)

Q Association of Bay Area Governments

Technical Assistance
for Local Planning
HOUSING

Proposed housing development must

be either:

o Project that includes residential
units only; OR

o Mixed-use project with at least 50
percent of the square footage
dedicated to residential use

The project site is 20 acres or less

Within an urbanized area or urban

cluster (designated by US Census

Bureau)

Not on or adjoined to a site where

more than one-third dedicated to

industrial use

Must be consistent with any

applicable and approved sustainable

community strategy or alternative

plan*

Notice to commercial tenants and

relocation assistance to certain

qualifying independently-owned

commercial tenants is required
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ﬁ Association of Bay Area Governments

Regional Housing Technical Assistance Program

AFFORDABLE HOUSING REQUIREMENTS

AB 2011 AB 2011 .
. . . . . . SB 6 Projects
Mixed-income Housing Projects 100% Affordable Housing Projects
e FOR RENTAL PROJECTS: e 100 percent of the units, excluding e None, unless local inclusionary
o 8 percent very-low income and 5 managers' units are dedicated to requirements applicable
percent extremely low-income; OR lower-income households at an
o 15 percent lower income affordable cost* or affordable CTCAC
e FOR OWNER-OCCUPIED PROJECTS: rent
o 30 percent moderate income; OR e Units are subject to recorded deed
o 15 percent lower income restriction:
e Units are subject to recorded deed o 55 years for rental units
restriction: e 45 years for owner-occupied units

o 55 years for rental units
o 45 years for owner-occupied units
o Affordable units must be equitably
distributed, have the same
bedroom/bathroom count ratios, and
the same quality appliances, fixtures
and finished as market-rate units
e Local inclusionary requirements
prevail if greater affordability req'd

LABOR REQUIREMENTS

All AB 2011 Projects SB 6 Projects

e Prevailing wage required™ e Prevailing wage required

e FOR PROJECTS WITH MORE THAN 50 UNITS ONLY: Must require contractors to e "Skilled and trained workforce"*
employ construction craft employees or let subcontracts for at least 1,000 hours required
to participate in an apprenticeship program and make specified health care o EXCEPT where, after specified
contributions bidding process, fewer than two

e Developer must require these standards be included in all construction contracts prequalified contractors that are

e Developer must certify to the local government that the labor requirements will committed to using a "skilled and
be met in the project construction trained workforce" bid on the

e Developer must provide local agency with monthly compliance reports contract

e Developer must require these
standards be included in all
construction contracts

e Developer must certify to the local
government that the labor
requirements will be met in the
project construction

e Developer must provide local agency
with monthly compliance reports

DEVELOPMENT STANDARDS
See Appendix A

4
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Q Association of Bay Area Governments

Technical Assistance
for Local Planning
HOUSING

Regional Housing Technical Assistance Program

OTHER NOTABLE PROVISIONS

All AB 2011 Projects SB 6 Projects

e Projects may be eligible for density bonus, incentives or concessions, waivers or e Local agency may exempt parcel if it
parking ratios pursuant to density bonus law makes written findings supported by
e Local government must ensure project complies with SB 330 replacement housing substantial evidence of either:
requirements even if not in affected city or county™ o Concurrently reallocated the lost
e HCD has enforcement authority and must publish technical assistance residential density to other lots so
e Jurisdictions must include certain specified information about AB 2011 projects in there is no-net-loss; OR
housing element annual reports o Lost residential density can be

accommodated on a site or sites
allowing residential densities at or
above those specified above and
in excess of the acreage required
to accommodate the local
agency's share of housing for
lower-income households
e May reallocate density to site or site if
those sites:
o Are suitable for residential
development; AND
o Are subject to a by-right
development ordinance
e Prevailing wage requirements may be
enforced by Labor Commissioner
e Developer may be subject to civil
penalty of $10,000 per month for
failure to provide monthly compliance
report
e Developer may be subject to civil
penalty of $200 per day for each
worker employed in contravention of
"skilled and trained workforce"
requirement
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ﬁ Association of Bay Area Governments

Technical Assistance
Regional Housing Technical Assistance Program e nana

APPENDIX A: Development Standards

AB 2011 Mixed-income Housing Projects

e |In metropolitan jurisdictions®, the residential density shall meet or exceed the greater of the following:
o The existing residential density permitted;
o For sites of less than one acre, 30 units/acre;
o For sites of one acre or greater located on commercial corridor of less than 100 ft in width, 40 units/acre;
o For sites of one acre or greater located on commercial corridor of 100 ft or greater width, 60 units/acre;
o For sites within one-half mile of major transit stop*, 80 units/acre
¢ In non-metropolitan jurisdictions, residential density shall meet or exceed the greater of:
o The existing residential density permitted;
o For sites of less than one acre, 20 units/acre;
o For sites of one acre or greater located on commercial corridor of less than 100 ft in width, 30 units/acre;
o For sites of one acre or greater located on commercial corridor of 100 ft or greater width, 50 units/acre;
o For sites within one-half mile of major transit stop, 70 units/acre
e Height limit applicable shall be the greater of the following:
o Height currently permitted on the parcel;
o For site on commercial corridor of less than 100 feet in width, 35 feet;
o For sites on commercial corridor of 100 feet or more, 45 feet;
o For sites within one-half mile of a major transit stop in a city with a population of greater than 100,000, 65 feet.

e No parking may be required except requirements related to bicycle parking, electric vehicle parking spaces or parking spaces
accessible to persons with disabilities

o Meets following setback standards:
o For portion of property that fronts commercial corridor, no setbacks may be required
= All parking must be set back at least 25 feet
= On ground floor, building must abut within 10 ft of the property line for at least 80% of frontage
o For portion of property that fronts side street™, building must abut within 10 ft of property line for at least 60% of frontage
o For portion of property that abuts adjoining property that also abuts same commercial corridor, no setbacks may be
required UNLESS adjoining property contains residential use that was constructed prior to enactment of AB 2011
o For portion of property that does not abut commercial corridor, side street or adjoining property that abuts same
commercial corridor
= Along property lines that abut residential use:
e Ground floor shall be set back 10 feet
e Starting with second floor, each floor shall be stepped back in amount equal to 7 ft multiplied by the floor
number

e Along property lines that abut non-residential use, the development shall be set back 15 ft
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Q Association of Bay Area Governments

Technical Assistance

Regional Housing Technical Assistance Program e nana

AB 2011 100% Affordable Housing Projects

e Project density meets or exceeds applicable density deemed appropriate to accommodate lower-income households pursuant
to housing element law

e Development must meet objective zoning, subdivision and design review standards for the zone that allows greater residential
density between the following:
o Existing zoning designation for the parcel if it allows multifamily residential use; OR
o Zoning designation for the closest parcel that allows residential use at density that is appropriate to accommodate lower-
income households pursuant to housing element law

e Development shall be deemed consistent with objective zoning standards related to housing density if compliant with
maximum density allowed within the land use designation and regardless of any specified maximum unit allocation that may
result in fewer units of housing being permitted

SB 6 Projects

e Project density meets or exceeds applicable density deemed appropriate to accommodate lower-income households pursuant
to housing element law

e Must comply with local zoning, parking, design and other ordinances, local code requirements and procedures applicable to
the processing and permitting of a housing development in zone that allows for housing with above-described density
o If more than one zoning designation allows for above-described density, the applicable zoning standards shall be those for
the zoning designation for the closest parcel that allows residential use at density that is appropriate to accommodate
lower-income households pursuant to housing element law
o If existing zoning designation for the parcel allows residential density that exceeds housing element law density, the
existing zoning designation applies

e Must comply with all other objective local requirements for a parcel (except those that prohibit residential use or allow
residential use only at a lower density) including impact fee and inclusionary housing requirements

~N
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Q Association of Bay Area Governments

Regional Housing Technical Assistance Program

Endnotes

"Principally permitted use" means a use that may occupy more than one-third of the square footage of designated use on the site
and does not require a conditional use permit. The same definition is used in both AB 2011 and SB 6.

i "Commercial corridor" means a highway, as defined in Vehicle Code Section 360, that is not a freeway, as defined in Vehicle Code
Section 332, and that has a right-of-way, as defined in Vehicle Code Section 525, of at least 70 feet but not greater than 150 feet.

i For the purposes of calculating the total units in a development, the development project includes (1) all projects developed on a
site regardless of when those developments occur and (2) all projects developed on adjacent sites that were subdivided from the
subject site after January 1, 2022.

v Government Code Section 65913.4 outlines the approval process for SB 35 projects.

v "Multifamily" means a property with five or more housing units for sale or for rent. There is no requirement that the housing units
be attached.

Vi Parcels separated only by a street or highway are considered adjoined.

Vi "Dedicated to industrial use" means any of the following: (1) square footage is currently being used as industrial use; (2) more
recently permitted use of the square footage is an industrial use; or (3) site was designated for industrial use in local government's
latest general plan adopted before January 1, 2022.

viil "Neighborhood plan" means a specific plan adopted pursuant to Government Code Sections 65450, et seq., an area plan, precise
plan, urban village plan, or master plan that has been adopted by a local government.

*"Freeway" has the same definition as in Vehicle Code Section 332.
¥ Sustainable community strategies and alternative plans are outlined in Government Code Section 65080.
Xi"Affordable cost" is defined by Health and Safety Code Section 50052.5.

Xi "pravailing wage" means at least the general prevailing rate or per diem wages for the type of work and the geographic area as
determined by the Director of Industrial Relations pursuant to Labor Code Sections 1773 and 1773.9, except apprentices registered
in programs approved by the Chief of the Division of Apprenticeship Standards may be paid at least the applicable apprentice
prevailing rate. The same definition is used in both AB 2011 and SB 6.

Xi "Skilled and trained workforce" has the same meaning as in Public Contract Code Sections 2600, et seq.

v An "affected city" means a city, including a charter city, that the Department of Housing and Community Development determines
is in an urbanized area or urban cluster, as designated by the U.S. Census Bureau, but does not include any city that has a population
of 5,000 less and is not located within an urbanized area, as designated by the U.S. Census Bureau. Government Code Section
66300(a)(1). An "affected county" means a census designated place, based on the 2013-2017 American Community Survey 5-year
Estimates, that is wholly located within the boundaries of an urbanized area, as designated by the U.S. Census Bureau. Government
Code Section 66300(a)(2). HCD has published a list of affected cities and affected counties.

* A "metropolitan jurisdiction" is determined pursuant to Government Code Section 65583.2(d)-(e).
i "Major transit stop" has the same definition as in Public Resources Code Section 21155(b).

Wi 'Side street" means a highway, as defined in Vehicle Code Section 360, that is not a freeway, as defined in Vehicle Code Section
332, and that has a right-of-way, as defined in Vehicle Code Section 525, of at least 25 and fewer than 70 feet.

8

Page 30 of 48


https://www.hcd.ca.gov/community-development/docs/affected-cities.pdf
https://www.hcd.ca.gov/community-development/docs/affected-counties.pdf

HOUSING

DISCLAIMER: This document is intended solely as a technical overview of new housing-related legislation. It is not
intended to serve as legal advice regarding any jurisdiction's specific policies or any proposed housing development
project. Local staff should consult with their city attorney or county counsel before taking any action to implement these
changes.

This document was prepared for the Association of Bay Area Governments (ABAG) Regional Housing Technical
Assistance (RHTA) program to be shared with local planning staff. Below is a summary of significant housing legislation
that was passed in the 2022 legislative session and subsequently signed into law by Governor Newsom. All bills become
effective on January 1, 2023, unless otherwise noted.

How to use this document:

This document was prepared in conjunction with the 2022 New Housing Laws Webinar and is designed to be used with
the 2022 New Housing Legislation Action Item and Issue Spotting Chart. Text in green denotes an “action item,” yellow
denotes something that “impacts your job,” and blue denotes information that is “good to know.” Wherever colors are
used, the text is labeled for accessibility. All associated materials are available on the RHTA website.
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Residential Development in Commercial Zones
(SB 6, AB2011)
AB 2011, the Affordable Housing and High Road Jobs Act of 2022 and SB 6, the Middle Class Housing Act of 2022, are

intended to permit residential development on sites currently zoned and designated for commercial or retail uses. Both
bills were signed into law by Governor Gavin Newsom on September 29, 2022, and will go into effect on July 1, 2023.

For more detailed information about the provisions of each bill, please review ABAG’s Overview of AB 2011 and SB 6
document, which can be downloaded here: Overview of AB 2011 and SB 6 memo.

Accessory Dwelling Units
(AB 2221, SB 897)

AB 2221 and SB 897 (Government Code §§ 65852.2, 65852.22 and 65852.23) make substantial changes in the
development standards applicable to accessory dwelling units (ADUs). Some of the most significant changes will increase
allowed heights from 16 feet to 18 feet for certain ADUs and up to 25 feet for attached ADUs. Front yard setbacks may
not limit an attached or detached ADU to less than 800 sq. ft. in size. Agencies are allowed to reinstate owner-occupancy
requirements beginning on January 1, 2025. The amendments set strict review times for all permitting agencies,
including special districts, and further limit an agency’s ability to require fire sprinklers. As of January 1, 2023, these
provisions will supersede any conflicting provisions of local ADU ordinances.

Significant Provisions

AB 2221 and SB 897 make substantial changes in the development standards applicable to accessory dwelling units
(ADUs) and subject local agencies to additional processing requirements. The most significant changes in development
standards include the following:

e ADUs can be developed in detached garages.
e Two detached ADUs may be planned for a proposed multifamily building, as well as an existing building.
e The following heights must be allowed:
o 16-foot tall detached ADU on any lot.
o 18-foot tall detached ADU on a lot that is within one-half mile walking distance of a major transit stop or
a high-quality transit corridor, as defined in Public Resources Code § 21155 (plus an additional two feet
in height to accommodate a roof pitch on the ADU that is aligned with the roof pitch of the primary
dwelling unit).
o 18-foot detached ADU on a lot with an existing or proposed multifamily, multistory dwelling.
o 25-foot attached ADU or the height limitation that applies to the primary dwelling, whichever is lower.
The local agency may limit the height to two stories.
e Front yard setback requirements may not limit an attached or detached ADU to less than 800 sq. ft. in size.

The bills clarify that junior accessory dwelling units (JADUs) units may be constructed in attached garages. If the
bathroom is shared with the primary dwelling, there must be an additional, interior entry between the JADU and the
main living area to provide access to the bathroom.

Agencies may reinstate owner-occupancy requirements for properties with ADUs beginning on January 1, 2025.

The bills limit certain building code requirements:
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Impacts Your Job: The construction of an ADU does not constitute a Group R occupancy change under the building code
(unless the building official makes a written finding based on substantial evidence in the record that the construction
could have a specific, adverse impact on public health and safety, or uninhabited space in multifamily buildings is
changed to habitable space).

e The construction of an ADU will not trigger a requirement to install fire sprinklers in existing primary dwellings.

e Under new section 65852.23, a permit to legalize an unpermitted ADU constructed prior to January 1, 2018,
cannot be denied due to violation of building standards, state ADU law or local ordinances regulating ADUs
unless (i) the building is deemed substandard or (ii) correcting violations is necessary to protect health and
safety.

Impacts Your Job: Correction of a housing code violation on the primary dwelling cannot be required as a condition of
ADU construction unless the correction is necessary to protect health and safety.

Processing of ADU and JADU Applications: A complete ADU or JADU application submitted to any “permitting agency,”
which includes utilities and special districts, must be approved or denied within 60 days of receipt, unless associated
with a proposed single-family home or multifamily building where the permit has not yet been issues. No separate
zoning clearance or zoning review can be required. If the permitting agency denies an application, it must provide
written comments itemizing the reasons for denial and describe how to remedy the application.

Finally, the bills require concurrent review of demolition and ADU permits when a detached garage will be demolished
and replaced by an ADU.

Impacts Your Job: The local agency cannot require the applicant to provide written notice or post a placard for the
demolition of the garage unless the garage is in an architecturally and historically significant district.

Local Agency Considerations and Implementation

Action Item: Local agencies will need to update their ADU ordinances to ensure their provisions comply with the
changes made by AB 2221 and SB 897. Until the changes are made, state law will supersede local ordinances.

Action Item: Cities and counties may also need to coordinate their processing with that of any utilities and special
districts, if they require approval from those agencies before issuing permits, to ensure that processing can be
completed within 60 days.

Zoning - Approvals - Entitlements
(AB 916, AB 2668 and AB 2097)

AB 2097 (Government Code § 65863.2), the most significant of these bills, does not allow parking to be required or
enforced on any development project located within one-half mile of public transit, unless the agency can make certain
findings. Housing development projects with 20 percent affordable units or with fewer than 20 housing units could not
be required to provide parking (except for disabled persons and electric vehicles) even if those findings were made.

AB 916 (Government Code § 65850.02) does not allow a public hearing on a proposal to add up to two bedrooms to an
existing dwelling unit. AB 2668 (Government Code § 65913.4) makes various cleanup changes to SB 35.

4
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Significant Provisions

AB 2097 (Prohibition on Parking Requirements Near Public Transit). AB 2097 prohibits imposing or enforcing minimum
parking requirements on any “development project” if located within half of a mile of a major transit stop. "Major
transit stops" include rail or bus rapid transit stations, ferry terminals served by either a bus or rail transit service,
intersections of two or more bus routes with frequent service during peak commute periods, and those major transit
stops included in an applicable regional transportation plan.

However, a city or county may require parking if it finds by a preponderance of the evidence, within 30 days of receipt of
a complete application, that not enforcing its parking standards would have a substantially negative impact on (1) the
ability to meet the community’s RHNA for low and very low income households, or on special housing needs of the
elderly or disabled persons, or (2) existing residential or commercial parking within a half-mile of the housing
development project.

This provision may not be used to require parking for housing development projects where 20 percent of the units are
affordable to lower or moderate income households, students, the elderly, or persons with disabilities, where the
development contains fewer than 20 units, or where the project is otherwise entitled to reduced parking (such as
through a density bonus). Parking may also be required for any hotel, motel, bed and breakfast inn, or other transient
hotel, except “residential hotels,” and for workers at an “event center” (undefined). Local agencies may also require
accessible parking for disabled persons and parking for electric vehicles in multifamily and nonresidential developments.

Finally, the bill’s prohibitions on parking minimums do not apply to commercial parking requirements if they conflict
with a contract with a public agency executed before January 1, 2023, and the parking is shared with the public. If an
existing contractual agreement is amended after January 1, 2023, the prohibition does not apply so long as the required
parking is not increased.

When a project provides parking voluntarily, local agencies may require spaces for car share vehicles or for use by the
public, or require owners to charge for parking, but cannot require that the parking be provided to residents for free.

AB 916 (Additional Bedrooms). AB 916 prohibits local agencies from requiring a public hearing for a permit to
reconfigure an existing dwelling unit to add up to two bedrooms. However, it explicitly states that it does not prohibit a
public hearing for a project that would increase the number of dwelling units within an existing structure.

AB 2668 (SB 35 Cleanup). Government Code Section 65913.4 (SB 35) requires ministerial approval of qualifying housing
developments. AB 2668 makes the following cleanup changes:

e States that any housing development eligible for SB 35 ministerial approval is not subject to any nonlegislative
discretionary approval (e.g., design review, site review, tree permitting, variances).

e Prohibits local agencies from determining that a development is in conflict with objective planning standards
where application materials are missing, so long as the application "contains substantial evidence that would
allow a reasonable person to conclude that the development is consistent with objective planning standards."

e Provides that the required number of affordable units is calculated on base density only, excluding any bonus
units.

e Provides that qualifying SB 6 projects are deemed consistent with objective zoning, objective design, and
objective subdivision standards of SB 35 as long as no portion of the project is designated for hotel, motel, bed
and breakfast inn or other transient lodging use.

Good to Know: Allows a local agency to clear a hazardous waste site for residential use.
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Local Agency Considerations and Implementation

Action Item: Where applicable, jurisdictions will want to update their code to eliminate public hearing requirement for a
permit to add up to two bedrooms to an existing dwelling unit.

Action Item: Where applicable, jurisdictions will want to update code to eliminate minimum car parking requirements
for residential, commercial, or other development projects located within one-half mile of a major transit stop, subject
to statutory exceptions.

Action Item: If agencies are experiencing parking shortages near major transit stations, they may want to consider
completing studies of the impact of a parking prohibition.

AB 2097 does not define what is a “development project,” and the effect of the ban on enforcing parking regulations on
a “development project” is not clear.

Density Bonus
(AB 682, AB 1551, AB 2334)

AB 682, AB 1551 and AB 2334 (Government Code § 65915) add shared housing buildings (often called co-housing) to the
types of projects eligible for density bonuses if they provide lower income units or are a senior citizen housing
development. They also expand the area where unlimited density can be obtained for 100 percent affordable projects
to “very low vehicle travel areas” in designated counties and describe how to calculate “base density” in jurisdictions
that use “form-based codes” to calculate density rather than relying on dwelling units per acre. AB 1551 revives a
development bonus for commercial projects that have entered into an agreement with an affordable housing developer
to provide lower income dwelling units.

Significant Provisions

AB 682 (Shared Housing). This bill adds a "shared housing building" as a type of development entitled to a density
bonus. A “shared housing building” is defined as a residential or mixed-use structure, with five or more shared housing
units and one or more common kitchens and dining areas designed for permanent residence of more than 30 days by
tenants. The building may include other dwelling units that are not shared housing units, provided those units do not
occupy more than 25percent of the floor area of the building, or may consist of 100 percent share housing units and
may include ground floor commercial space.

A shared housing unit is one or more habitable rooms, not within another dwelling unit, that includes a bathroom, sink,
refrigerator, and microwave, is used for permanent residence, and meets certain requirements of the California
Residential Code. A city or county may adopt other requirements so long as they do not conflict with the statute,
especially the provisions regarding minimum unit size and minimum bedroom size.

AB 2334 (Density Bonus Changes).

Good to Know: This bill allows projects that are 100 percent affordable to be entitled to unlimited density if located in a
“very low vehicle traffic area” in a “designated county.”

A "very low vehicle travel area" is an area designated by the US Census Bureau, where the existing residential
development generates vehicle miles per capita that is less than 85percent of either regional miles traveled per capita,
or city vehicle miles traveled per capita. Designated counties are Alameda, Contra Costa, Los Angeles, Marin, Napa,
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Orange, Riverside, Sacramento, San Bernardino, San Diego, San Francisco, San Mateo, Santa Barbara, Santa Clara,
Solano, Sonoma and Ventura.

In addition, "maximum allowable residential density," or "base density," is redefined as the “maximum number of units
allowed under the zoning ordinance, specific plan, or land use element of the general plan.” If the density allowed in the
zoning ordinance is “inconsistent” with the density allowed in the general or specific plan, “the greater shall prevail.” If
the applicable zoning ordinance, specific plan, or general plan does not provide a dwelling unit per acre standard for
density, such as with a “form-based code,” then the base density is calculated by estimating the number of units that
can be accommodated on the site based on the objective development standards applicable to the project, such as floor
area ratio, building height and stories, setbacks, etc. The city or county may require a developer to submit a report
demonstrating the base density, and the units in the bonus project must have the same average unit size as those in the
base density study.

A few other changes worth noting include clarifying that the rent for 80 percent of the units in a 100 percent affordable
projects must be set consistent with low income rents and incomes determined by the California Tax Credit Allocation
Committee; adding minimum lot area per unit requirements to the definition of “development standard;” and making
clarifying revisions to parking requirements.

AB 1551 (Commercial Density Bonus). This bill revives the commercial density bonus provisions in Government Code §
65915.7 that sunsetted in 2022. It provides an opportunity for a development bonus for commercial developments that
have entered into an agreement to partner with a housing developer. The agreement between the developers and the
development bonus must be approved by the city or county. If the affordable units are not constructed in accordance
with the timelines in the agreement, the city or county may withhold certificates of occupancy for the commercial
development.

This section remains in effect until January 1, 2028, and as of that date is repealed.

Local Agency Considerations and Implementation

The most significant changes here may relate to the revised definition of “maximum allowable residential density.” The
amendments bring substantial clarity to calculating base density when a jurisdiction has a form-based code that does
not limit maximum density.

Action Item: These communities will need to revise their density application materials (and their density bonus
implementing ordinance, if desired) to require a base density report as described in the statute, if not already required.

When a community does use units per acre to measure allowed density, the changes unfortunately do not clarify when
the zoning, specific plan, and general plan are “inconsistent.”

Some communities use lot area per unit as a density standard. The amendments, however, define this as a
“development standard” that can be waived.

Action Item: Communities that use this measure to control density should consider modifying this to a unit per acre
standard.

Action Item: The density bonus statute changes so often that jurisdictions may wish to consider a provision in their local
ordinances providing that any amended provisions are automatically incorporated into their local ordinances.
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Housing Element - No Net Loss - Open Space Element
(AB 2339, SB 1425)

AB 2339 (Government Code §§ 65583 and 65863) substantially changes the housing element requirements for sites
designated for use as emergency shelters. However, it applies only to housing elements where the initial draft is
submitted to HCD more than 90 days after January 1, 2023, or where the first draft is not submitted to HCD by the
applicable due date (January 31, 2023, in the ABAG region). The bill also clarifies that “no net loss” provisions apply to
sites shown in the housing element to satisfy so-called “carryover” obligations, where sites were not zoned as promised
in the previous housing element cycle.

SB 1425 requires cities and counties to update their open space element of their general plan.

Significant Provisions

AB 2339 revises housing element law regarding sites for emergency shelters. It provides that any site identified for
emergency shelters in the housing element must be a site zoned for residential use or a site zoned for nonresidential use
that allows residential development. If the latter, the city or county will need to either demonstrate that the site is
located near amenities and services that serve people experiencing homelessness, provide free transportation to those
services, or offer services onsite. Thus, local governments cannot situate emergency shelters in industrial zones and
other zones that do not allow residential development. Housing elements must also demonstrate that there are
adequate sites in the district to accommodate the community’s homeless population.

This amendment regarding emergency shelters takes effect on January 1, 2023. Under section 65583(e), the amendment
will apply to any housing element where either the draft of the housing element is submitted to HCD more than 90 days
after January 1, 2023, or where the first draft is not submitted to HCD before the applicable due date (January 31, 2023,
in the ABAG region),

Impacts Your Job: AB 2339 also clarifies that “no net loss” provisions apply to sites shown in the housing element to
satisfy so-called “carryover” obligations, where sites were not zoned as promised in the previous housing element cycle.

Action Item: SB 1425 requires every city and county to review and update its local open space element of its general
plan by January 1, 2026.

The updated open space plan must include plans and an action program that address specified issues, including, among
others, climate resilience and cobenefits of open space (correlated with the safety element) and rewilding opportunities
(correlated with the land use element).

Local Agency Considerations and Implementation

Action Item: Communities in the ABAG region will not be subject to the new requirements for emergency shelters
unless they submit the first draft of their housing element to HCD for review after January 31, 2023. Any communities
subject to this statute may be required to zone additional sites for emergency shelters

Annual Progress Reports and Enforcement
(AB 1743, AB 2094, AB 2653 and AB 2011)

AB 1743, AB 2094, AB 2653 and AB 2011 (Government Code § 65400) all make changes to the reporting requirements
for housing element annual progress reports (APRs). AB 1743 (Government Code § 65585) also clarifies HCD's and the

8
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Attorney General's authority to take enforcement action against jurisdictions that do not comply with annual progress
report requirements.

Significant Provisions
Together these bills require the following additional information added to the annual progress reports:

e Whether a housing development application is subject to a ministerial or discretionary approval process.

e Thejurisdiction's progress in meeting the housing needs of extremely low-income households, as determined
pursuant to Government Code Section 65583(a)(1).

e The following information regarding AB 2011 projects: (1) the location of the project; (2) the status of the
project, including whether it has been entitled, whether a building permit has been issued, and whether it has
been completed; (3) the number of units in the project; (4) the number of units in the project that are rental
housing; (5) the number of units in the project that are for-sale housing; and (6) the household income category
of the units.

e The total number of new housing units and the total number of housing units demolished.

e Data from all, not just a sample, of projects approved to receive a density bonus.

Impacts Your Job: Moreover, AB 2653 authorizes HCD to request corrections to the housing element portion of an
annual report within ninety days of receipt and requires the local agency to make the corrections within thirty days
thereafter. HCD may reject the report if the corrections are not made within that time.

Good to Know: Lastly, HCD is authorized to notify the city, county or the Attorney General when the city's or county's
planning agency fails to comply with the provisions of Government Code Section 65400 related to housing element
annual progress reports.

Local Agency Considerations and Implementation

Impacts Your Job: HCD publishes new forms and instructions each year that explain the current requirements for the
annual progress report. Agencies must submit them to HCD by April 1 of each year, covering housing development in the
previous year.

Building Permits - Postentitlement Permits for Housing Developments

Projects
(AB 2234, SB 1214)

AB 2234 (Government Code §§ 65913.3 and 65913.3.5) requires processing for building and other “post-entitlement”
permits for housing development projects that is similar to processing required for discretionary approvals. In particular,
cities and counties must post lists of required information, review applications for completeness within 15 business
days, and complete an initial review within either 30 business days (for project of 25 units or less) or 60 working days
(for larger projects). It also requires posting of various information on the internet, including completed building permit
applications for five types of residential projects.

SB 1214 does not allow posting of copyrighted plans on the internet without the permission of the design professional
or copyright owner, except during presentations of plans at public meetings.

9
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Significant Provisions

AB 2234 (Government Code § 65913.3) regulates the local review process of "postentitlement phase permits" for
housing development projects, which are the nondiscretionary permits needed to commence construction of a project
where at least two-thirds of the square footage is residential. This includes (but is not limited to) building permits,
demolition permits, permits for minor or standard off-site improvements, and permits for minor or standard excavation
or grading. Notably, postentitlement phase permits exclude permits required and issued by the California Coastal
Commission, special districts, a utility not owned and operated by the local agency, or any other entity that is not a city,
county, or city and county.

Upon receiving an application for a postentitlement phase permit, the local agency has 15 business days to determine if
the application is complete and provide written notice of this determination. If the local agency does not provide a
notice of complete or incomplete application within 15 business days, the application will be deemed complete.

Impacts Your Job: In the notice of incomplete application, the local agency must include a list of incomplete items and a
description of how to make the application complete.

The list of items requested is limited to items that were posted on the local agency's website as necessary for a
postentitlement phase permit. The applicant may resubmit the application, and the local agency again has 15 business
days to determine if the application is complete and provide a written notice of determination.

Impacts Your Job: Once the application is determined to be complete, the local agency has 30 business days (for
projects 25 units or fewer) or 60 business days (for projects with more than 25 units) to review the application and
either (i) return in writing a full set of comments to the applicant with a comprehensive request for revisions or (ii)
approve the application and return the approved application to the applicant.

If an applicant resubmits the application, these review timelines reset. The local agency may have additional time to
review the application if it can make written findings based on substantial evidence that the proposed postentitlement
phase permit may have a specific, adverse impact on objective, identified, and written public health and safety and thus
additional time is needed to process the application.

The applicant may appeal in writing the local agency’s determination that the application is incomplete, non-compliant,
or denied. The local agency must respond to the written appeal within 60 business days (for projects with 25 units or
fewer) or 90 business days (for projects with more than 25 units). Failure to meet the timelines in this section is
considered a "disapprov[al of] the housing development project" under the Housing Accountability Act (Government
Code § 65589.5) (HAA).Disapproving a housing development project under the HAA without making the required
findings may constitute a violation of the HAA and may result in legal consequences for the jurisdiction.

AB 2234 also requires local agencies to prepare and post the following information on their websites: (i) list(s) detailing
the information that the applicant will have to provide for a postentitlement phase permit; (ii) an example of a
complete, approved application; and (iii) examples of complete sets of postentitlement phase permits for at least five
types of housing development projects in the jurisdiction. It appears that while the list of required information must be
compiled by the January 1, 2023 effective date of the bill, the information is not required to be posted on the agency’s
website until January 1, 2024.

Action Item: In addition to providing information on the website, local agencies must set up their website so applicants
can apply for, complete, and retrieve postentitlement phase permits.
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Communities in a county with a population of 1,100,000 or greater, or any community with a population of 75,000 or
more, must comply by January 1, 2024, unless the community makes certain findings; other communities must comply
by January 1, 2028. However, the provision does not apply to counties with a population of less than 250,000 as of
January 1, 2019, or to cities within those counties. Communities without such an electronic system must accept
postentitlement permit applications by email.

SB 1214 requires a local planning agency to ensure architectural drawings that contain copyrighted information are not
made available to the public in a manner that facilitates their copying. Official copies of architectural drawings
containing protected information may only be open for inspection and public review on the premises of the planning
agency, shall not be copied by a member of the public without the permission of the design professional or copyright
owner, and shall not be provided on the internet. A local planning agency may make copies of architectural drawings for
internal official review, distribute copies to members of the legislative body and the planning agency, and may display a
copy on the internet and a copy physically on the premises during a public hearing where a development application
that incorporates those architectural drawings is being considered.

Local Agency Considerations and Implementation

Action Item: Local agencies should consider adopting implementing ordinances defining the threshold for "minor” and
"standard" off-site improvements, excavation, and grading, which are subject to the post-entitlement timelines, and
major, non-standard off-site improvements, excavation, and grading, which are not subject to these post-entitlement
timelines.

Action Item: Each local agency will need to establish procedures to ensure that permits can be processed within the
time designated, and that a detailed list of requirements for each post-entitlement permit is available.

Impacts Your Job: SB 1214’s provisions appear to no longer allow plans to be posted on an agency’s website unless the
design professional or copyright holder grants permission.

Similarly, Health and Safety Code § 19851 requires certain written permissions be obtained prior to the copying of any
building plans maintained by city or county building departments. Although AB 2234 requires complete sets of
postentitlement phase permits to be posted for at least five types of housing development projects, this will not be
possible unless the copyright holders and others grant permission.

Fair Housing

SB 649 (Government Code §§ 7061 - 7061.2) recites the basis for a state policy regarding local tenant preferences and
adds provisions to the Government Code setting out the state policy. The purpose is to establish a local tenant
preference that will allow affordable housing developments to access federal Low Income Housing Tax Credits ("LIHTC")
and federally Tax-Exempt Multifamily Housing Bonds ("Bonds") as provided in Internal Revenue Code § 142. The policy is
intended to address displacement pressures that may increase housing prices and to help lower income households
avoid displacement from their neighborhoods. The local tenant preference must affirmatively further fair housing and
must comply with other state and federal fair housing laws.

Significant Provisions

The statute creates a state policy in support of local tenant preferences to allow affordable multifamily housing
developments to be determined as being available for general public use under Internal Revenue Code § 42(g)(9), which
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establishes the federal LIHTC program and thus allowing projects with such preferences to qualify for tax credits and
Bonds.

Impacts Your Job: Under the statute, local governments can adopt a local tenant preference.

However, that local tenant preference is subject to: (1) the duty of public agencies to affirmatively further fair housing

(Government Code § 8899.50); (2) the California Fair Employment and Housing Act (Government Code §12900 et seq.);
(3) the Unruh Civil Rights Act (Civil Code § 51 et seq.); (4) the federal Fair Housing Act (42 U.S.C. § 3601 et seq.); and (5)
any implementing regulations.

Impacts Your Job: A local government adopting a local tenant preference policy must: (1) within 90 days after the
ordinance becomes operational, create a webpage on its website containing the ordinance and supporting materials;
and (2) provide to HCD, on an annual basis, a current link to the webpage in its annual housing element report.

Good to Know: HCD is required to post on its internet website a list of the jurisdictions that have local tenant preference
policies based upon the information provided by local governments in their annual housing element reports.

The statute will remain in effect only until January 1, 2033.

Local Agency Considerations and Implementation

While the statute specifically references § 42(g)(9) of the IRC, it does not exempt local tenant preferences from being
subject to state fair housing laws.

Impacts Your Job: In fact, SB 649 provides that a local tenant preference is subject to both state and federal fair housing
laws. Therefore, the supporting materials for an adopted local tenant preference should include data which
demonstrates how the policy will affirmatively further fair housing within the constraints of the law.

The language of the statute suggests that the purpose of the local tenant preference is to protect local tenants of
residential rental housing. However, local jurisdictions should confirm with their legal counsel as to whether a local
tenant preference is consistent with the policy of the U.S. Department of Housing and Urban Development ("HUD"),-the
federal agency primarily responsible for enforcing federal fair housing laws and the Department of Fair Employment and
Housing (DFEH). A local tenant preference policy that does not include people who work in the area subject to the
preference may be subject to challenge by HUD, DFEH or individuals who do not benefit from the preference.

Educational Facility Housing
(AB 1719, AB 2295, and SB 886)

This section separately reviews three bills affecting education facilities: the Community College Faculty and Employee

Housing Act of 2022 (AB 1719) (Health and Safety Code §§ 53580 - 53584); AB 2295 (Government Code § 65914.7); and
SB 886 (Public Resources Code § 21080.58).

Significant Provisions

AB 1719 authorizes Community College Districts (CCD) to develop, assist or participate in "affordable rental housing"
developments in which most of the units restrict rents to 30 percent of 110 percent of Area Median Income. A CCD may
"facilitate the acquisition, construction, rehabilitation, and preservation of affordable rental housing" and may restrict
occupancy to CCD faculty and staff. The statue provides that the program will be restricted to CCD employees, unless the
CCD allows other public employees or other members of the public to reside in the housing. "Local public employees"
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includes employees of general law and charter cities and counties, special districts, or any combination of such entities.
Even then, the CCD retains the right to provide a priority for CCD employees. There is no statutorily established
maximum income for the residents of the units in CCD housing. Lastly, housing on CCD land with a CCD employee
restriction or priority is considered "available for general public" use under Internal Revenue Code § 42, which
establishes the federal Low Income Housing Tax Credit (LIHTC) Program.

AB 2295 provides that certain housing development projects will be an allowable use on any real property owned by a
“local educational agency” if they meet ten criteria, including affordability requirements. A “local educational agency” is
a school district or county office of education. The use of local educational agency land for a housing development is
exempt from the Surplus Lands Act and Education Code provisions regarding disposition of land. In addition to the
criteria required by AB 2295, the housing development must satisfy other local objective zoning standards, objective
subdivision standard, and objective design review standards that do not preclude the residential density and height
permitted by AB 2295. The housing development must comply with all infrastructure-related requirements, including
impact fees existing or pending at the time the application is submitted.

The units must be rented in the following priority order: (1) to the local educational agency employees; (2) to employees
of adjacent local educational agencies; (3) to public employees who work for a local agency within the jurisdiction of the
local educational agency; and (4) to members of the general public.

The statute becomes effective on January 1, 2024, and applies to land owned by a local educational agency as of January
1, 2023.

Impacts Your Job: SB 886 creates an exemption from the review required by the California Environmental Quality Act
("CEQA") for faculty and student housing projects undertaken by the University of California, California State University
and California Community Colleges.

“Faculty and staff housing and student housing projects” mean housing facilities owned by the educational institution
and occupied by faculty and staff or by students of one or more campuses. Up to 33 percent of the space may be used
for dining, academic, and usual support services. Among other requirements, the housing must be built to LEED
Platinum standards, use a skilled and trained workforce, and mitigate certain specified environmental issues. Other
environmental conditions will disqualify the housing from the CEQA exemption provided by the statute.

The educational institution must hold at least one public hearing and respond to public comments before determining
that a housing project is exempt from CEQA and file a Notice of Exemption with the Office of Planning and Research. A
Certificate of Occupancy cannot be issued until the lead agency receives the LEED Platinum certification and determines
that construction impacts have been fully mitigated. The lead agency must file the Certificate of Occupancy with Office
of Planning and Research (OPR) and record it with the County Recorder. Any action challenging the Certificate of
Occupancy must be brought within 35 days of the filing of the Certificate of Occupancy and certification by the lead
agency.

The CEQA Exemption terminates on January 1, 2030, and as of that date is repealed.

Local Agency Considerations and Implementation (AB 1719)

It is unclear whether the preferences provided for under AB 1719 and AB 2295 violate state fair housing law prohibitions
on “source of income” discrimination. Neither statute explicitly provides that restricting or prioritizing housing in the
manner provided would not violate state fair housing laws.
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Impacts Your Job: Jurisdictions will have to determine whether a particular parcel of land and the proposed housing
development meet the myriad of qualifying criteria under AB 2295. In addition, local agencies will have to determine
which development standards and fees will apply to the housing development.

The University of California, California State University, and the Community Colleges all act as the lead agency and the
application for CEQA purposes.

Good to Know: To the extent that a local government or other public body is involved in some aspect of the housing
development, CEQA would still apply to those actions.
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Mobilehome Rent Control
(SB 940)

SB 940 (Civil Code §§ 798.7; 798.45) amends the Mobilehome Residency Law ("MRL") to place a limit on the MRL's
exemption for "new construction" from locally-adopted rent control laws. SB 940 limits this exemption to a period of 15
years.

Significant Provisions

Under current law, all “new construction” is exempt from local laws establishing a maximum permissible rent. Civil Code
§ 798.7 defines “new construction” as any mobilehome park space initially held out for rent after January 1, 1990.

SB 940 creates a distinction between mobilehome parks and mobilehome park spaces. With respect to individual spaces,
January 1, 1990, is still the date used to define “new construction.” With respect to parks, however, the pertinent date is
January 1, 2023. SB 940 defines “new mobilehome park construction” to mean all spaces in a newly constructed
mobilehome park for which the permit to operate is first issued on or after January 1, 2023.

Under SB 940, both “new construction” and “new mobilehome park construction” are exempt from local rent control
restrictions for a period of 15 years. For mobilehome park spaces, the exemption period begins when the space is
initially held out for rent, and for mobilehome parks, the exemption period begins when 50 percent of the spaces in the
park are initially held out for rent. A space is “initially held out for rent” when the permit or certificate of occupancy for
the space is issued.

In sum, SB 940 makes two important changes to the Mobilehome Residency Law. First, it allows local governments to
apply rent control restrictions to mobilehome parks once the 15-year exemption period expires. Second, it includes
“new mobilehome park construction” in the exemption, for projects constructed on or after January 1, 2023.

Local Agency Considerations and Implementation

Good to Know: Local agencies with mobilehome rent control ordinances may wish to consider whether these
amendments require or make possible changes in their local rent control laws.

Summary of Other 2022 Housing-Related Legislation

The bills summarized in this section are other housing-related legislation that either (1) are of interest only to a small
subset of ABAG's member jurisdictions, or (2) do not relate directly to land use, planning or local housing development
policy, but touch on issues that may arise tangential to such work (e.g., landlord-tenant, financing property taxation).

Landlord-Tenant

AB 252 imposes a cap on rent increases for floating home marinas in Alameda, Contra Costa and Marin counties. Rent
may only be increased once during any given 12-month period and is limited to the lesser of three percent plus change
in the cost of living, or five percent. This cap applies to all rent increases occurring on or after January 1, 2022.

SB 1396 requires the California Department of Financial Protection and Innovation to select an independent evaluator,
through a prescribed competition process, to create a report regarding compliance with and the impact of Civil Code
Section 1954.06. Section 1954.06 is existing law that requires a landlord of an assisted housing development to offer
tenants the option of having their rental payments reports to at least one consumer reporting agency.
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Mobilehomes

AB 2031 amends the Mobilehome Residency Law to add utility billing and charges and common area facilities to the list
of topics about which mobile home park management is required to meet and consult with owners of mobile homes
upon their written request. The amendments would authorize participation in a meeting to occur in person or by virtual
means, depending on the homeowner's preference, and would require management to permit a homeowner, or a group
of homeowners, to be represented at the meeting. Lastly, management would be required to permit attendance of
language interpreters at any such meeting.

SB 869 requires the Department of Housing and Community Development (HCD) to adopt regulations requiring at least
one manager per mobilehome park or recreational vehicle park to receive training as specified in the statute. Upon
completion of the training, the manager will receive a certificate of completion that expires every two years to
demonstrate compliance; failure to comply with the training requirement may result in a civil penalty for the park.

SB 1307 requires HCD to post on its website an explanation of the process by which a city or county may assume
responsibility for enforcing the Mobilehome Parks Act and/or the Special Occupancy Parks Act, and to send an annual
electronic notice to every city and county that explains the process. This bill also extends the time period from thirty to
sixty days for the elimination of a condition constituting a health and safety violation in a special occupancy park.

Property Taxation

AB 1206 requires that, for the purposes of the welfare exemption, a unit continue to be treated as occupied by a lower
income household if the owner is a community land trust whose land is leased to low-income households pursuant to a
contract with specified requirements. The unit would continue to be treated as occupied by a lower income household if
the occupants were lower income on lien date in the fiscal year in which their occupancy commenced, the unit
continues to be rent restricted, and the occupant's income has increased to no more than 140 percent of the area
median income.

AB 1933 provides that a property is within the welfare exemption from property taxation where it is owned and
operated by a nonprofit corporation organized and operated for the specific and primary purpose of building and
rehabilitating residential units and the property has units that meets the specified criteria. This exemption may be
claimed by an officer of the nonprofit who signs under penalty of perjury an affidavit affirming that the property will be
used for the construction or rehabilitation of qualifying single or multifamily residential units in the future.

AB 2651 extends until January 1, 2027, the operation of provisions in the Revenue and Taxation Code that provide a
property is within the welfare exemption if the property is owned by a community land trust and certain specified
conditions are met, including that the property is being or will be developed or rehabilitated for housing.

Housing Financing

AB 1654 mandates a set-aside for farmworker housing of the lesser of $25,000,000, or five percent of the additional
amount allocated in any year in which the additional allocation of $500,000,000 in low-income housing tax credits is
made. Additionally, the bill requires HCD to commission a study of farmworker housing conditions, needs and solutions,
and to develop a comprehensive strategy for meeting farmworkers' housing needs based on that study.

AB 1695 requires that any notice of funding availability (NOFA) issued by HCD for an affordable multifamily housing loan
program shall state the adaptive reuse of a property for affordable housing purposes is an eligible activity. "Adapt reuse"
shall mean retrofitting and repurposing of an existing building to create new residential units.
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AB 1978 authorizes HCD to do any of the following in administering federally funded grant programs: (1) publish a NOFA
and application deadlines ahead of, and contingent upon, the availability of funding; (2) issue funding to an award
recipient upfront, rather than as a reimbursement, if the awardee meets federal financial administration standards and
provides ongoing support and monitoring of the funding; and (3) provide technical assistance to applicants to correct
technical errors or provide missing information, if post-submittal modifications are otherwise permitted.

SB 948 prohibits HCD from requiring a project-specific transition reserve for any unit subject to a qualified project rental
or operating subsidy. The bill also creates the Pooled Transition Reserve Fund and would continuously appropriate funds
to HCD for the purpose of establishing and maintaining a pooled transition reserve.

Homelessness

AB 1991 provides that a shelter program participant occupying a hotel or motel, or other shelter program, is not
considered a "person for hire" for unlawful detainer purposes where the shelter program adheres to the core
components of Housing First and adopts and discloses rules governing how and for what reasons a shelter program
participant's enrollment may be terminated. This bill also prohibits a hotel or motel from adopting termination policies,
restricting access rights, or imposing charges or fees specifically for shelter program participants that do not apply to
other occupants, and prohibits a hotel or motel from requiring shelter program participants to check out an reregister,
move out or rooms or between rooms, or from the hotel or motel while actively enrolled in the shelter for the purposes
of preventing them from establishing tenancy rights.

AB 2483 requires HCD to award incentives to Multifamily Housing Program project applicants that agree to set aside at
least twenty percent of the project's units, or not more than 50 percent of the project units if the project includes more
than one hundred, for persons who are either experiencing homelessness or eligible to receive specified services.
Additionally, AB 2483 authorizes the state to contract with agencies or individuals to assist persons with disabilities in
securing their own homes and to provide them with supports needed to live in their own homes and expands
"community living support services" to include assistance with independent activities of daily living or personal care
where needed.

SB 1421 adds a current or formerly homeless person with a development disability to the advisory council to the
California Interagency Council on Homelessness ("Council").

SB 914 (HELP Act) requires cities, counties and continuums of care receiving state funding to include families, people
fleeing or attempting to flee domestic violence, and unaccompanied women in the vulnerable populations for whom
specific system supports are developed to maintain homeless services and housing delivery. Additionally, the Council is
required to set and measure progress toward goals to prevent and end homelessness among domestic violent survivors
and their children and unaccompanied women. Lastly, SB 914 prohibits victim service providers from entering client-
level data into specified homeless data systems and instead permits state funding to be utilized to develop and maintain
comparable databases for these providers.

Miscellaneous

AB 1837 extends until January 1, 2031, the provisions of and makes certain amendments to SB 1079 (2020), or the
“Housing for Homeowners, Not Corporations” Act. Namely, the bill revises the requirements for an eligible nonprofit
corporation or limited liability company to meet the definition of an eligible bidder, expands the affidavit and
declaration requirements for eligible bidders if they are the winning bidders, and would add a natural person occupying
the property under a rental or lease agreement with a mortgagor's or trustor's predecessor in interest to the definition
of an eligible tenant buyer.
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AB 2006 mandates that HCD, the California Housing Finance Agency (CalHFA), and the California Tax Credit Allocation
Committee (CTCAC) to enter into a memorandum of understanding (MOU) to streamline the compliance monitoring of
affordable multifamily rental housing developments subject to regulatory agreement with one or more of these entities.
AB 2006 requires the MOU to ensure that only one entity conducts physical inspections for a particular project,
eliminate the submission of duplicate information, and provide for an aligned process to obtain specified approvals.

SB 392 amends the Davis-Stirling Common Interest Development Act to make the following changes regarding delivery
of documents by an association to members of a common interest development:

e The association must deliver any documents that the act requires to be delivered by "individual delivery" or
"individual notice" in accordance with the member's preferred delivery method, as specified by the member. If
the member has not specified a preference, then the association must deliver the documents by first-class mail,
registered or certified mail, express mail, or overnight delivery by an express service carrier.

e The member must provide the member's preferred delivery method and an alternate or secondary delivery
method. The association must include option of receiving notice by mail, by valid email address, or both. The
member would not be required to provide an email address. The association may also include the posting of the
notice on the association's website as one of the authorized delivery methods if it is so designated in its annual
policy statement.

e The association is prohibited sharing a member's personal information to a third party without the member's
consent, unless required to do so by law.

SB 1252 is an omnibus bill containing a number of different housing-related provisions, including:

e Requiring an association, under the Davis-Stirling Common Interest Development Act, to record the collected
notice delivery preferences of its members at least thirty (30) days before distributing the annual budget report
and the annual policy statement.

e Expands the definition of "affordable housing project" in the HAA to include housing developments where the
units are subject to a recorded affordability restriction of 45 years of owner-occupied housing, and housing
developments where the first purchaser of each unit participates in an equity sharing agreement.

e Specifies that the loan terms for loans made pursuant to the Joe Serna, Jr. Farmworker Housing Grant Program
are required to be consistent with specified existing housing programs, including the Multifamily Housing
Program and the CalHome Program.
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